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Seltlement Agresment

Recitals

PlaitiT'and Defendunts are enguged ina dispute regarding infellectual property
1 the model train community.

Plaintiff anct Defendants agree that settlement and general release of he elaims
and disputes belween them is in the best inlerest of the parlies and the maodel traln
cammunity, and that entry of this Settlement Aarcement withowt additional litigation is
the most appropriatc means of resolving their dizputes;

NOW THEREFORE, upon consideration of the mutual promises contained
hm:in, the parlies agree us [ollows:

i. Definitiona

Al “Plaintifl” refors to Robort Jacobsen, his successors, agents, and assignees,
For purposes ol puragraph 2 only, the term also includes Plaintiffs attorneys, JMRI

Developers, and JMRI Lnd Uscrs.
- B. “Delendants™ refers o Delendunts Malthew Katzer and Kamind
Assoctules, and thelr successors, atlorneys, agents, and assignees.

C. “JMRI Material” refers to any cxpression made available (o the public as
part of the IMRI project. The term includes but is not limited (o all or any part of sy
version of code (executuble or nol), daty, texd, Images, conunents on lstecrvs or websitos,
seipls ov other expression used with code, or ather expressive content. The term also
includes the finctions. methods, alporithms, or teehniques such expression implements,

deseribes, or performs.
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“IMRI Material” includces the sclection or srrangement by IMRI Developers of
dala originaling with third partics, but the term does not extend (o sucﬁ data in ity original
formy. In particular the term does not extend to, without limitation, data originating with
muodel railroad equipment manufagturers or with the Natjonal Mode! Railrosd
AﬁiS()UiElti()ﬂ.

D;'. *IMRI Developer” refers 1o any person who fixes in a tanpible medium of

| gxpression any form of JMRI Matexial.
L. ~ “JMRT End User” refers (o anyone who downloads, runs, or modifies

IMRI Material for that person’s own use and who does not distribule IMRI Material for

prafit,

2. IMutusl General Release of Claims

Subjeet fo the stipulated injunction provisions of peragraph 3 helow and the
payment obhigations specified in paragraphs 4 and 6 below, Plaintiff and Defendunts
release and forever discharge each other from any and all manner of claims, demands,
liabilitics ot causcs of action, of any kind whaisoever, that exist a8 of the date ihis
agzeemeni is signed by the parties (the iffective Date of this apreement). With respect Lo
claims by Defendants against Plaintifl, this general release extends as well (0 any and all
cluims thal may ariso against Plaintiff after the Liffcetive Date but before the dule the final
paywwn{ sp@iﬁccl in paragraph 6 is rcecived by Plaintiff (the Final Payment Date). This
gonwral 1';1eaase does not extend to such oiai»ms that may arisc after the linal Payment

dute. This general release extends (o any and all claims based on or related to JMRI
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Ivl'atc:riaﬁE it includes, withoul Hmitation, any and all ¢laims thal were asserted or couid.
wac b_ccfn‘ asgerted by cither party in Jacobsen v. Katzer et al,, No, C06-1905 (N.D), Cul).
lﬁ;ch party will bear its own fees and costs with respeet to all aspects of this
litigation, und (he partes velease and discharge each olher (rom any and all claims for -

such fecs or costs,

'[-'hcso releases exterdd to all elaims, demands, Habilitics and causcs of action that
could have been asserled in this laws uit, whether known or unknown. Lach party
acknowledges (he protections allorded by Celilornia Civil Code §1542, which provides:

A GENERAL RELLASE DOLS NOT BXTEND TO CLAIMS WITICTT
THE CREDITOR DOES NOT KNOW OR SUSPLECT 1O BXIST IN HIS
OR FIRR FAVOR AT THE TIME OF EXECUTING THE RELEASE,
WINICITIF KINOWN BY IIIM OR 1TER MUST HAVE MATERTALLY
AVFLECTED HIS OR TIER SETTLEMENT WITIL THE DEBTOR.

Having read and understood this provision, cach party waives the rights it
provides. Buach party acknowledges that afler excenting this agrecomont they or thelr
attorneys may discover facts or claims additional to or diffevent from those the parly is

aware of Enow. It is nevertheless the Intention of cach party fully, finally, and forever to
j
seltle all é:]uims, demands, and causes of action between them, known or unknown, (hal
could hiw;c been agserted by either party in (his lawsuit.
‘l'fémc mutual releases do not extend to the obligations specificd in paragraphs 3,

4, and & of (his agreement,
|

3. .S’tiDulatcd Permancnt [njunction

Plamm:t and Defendants stipulate to entry of a permanent infunction containing

the fiollowing terms:

a4/ @3
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A, Defendants and any and alf persons or entitics acting at their

direetion or in concert with (hem, including, withoul Himitation, their agents, employcos,

independent contractors, successors, or assignees, are permanently enjoined frony: (O

Reproducing, by download or olherwise, IMRI Material, except that legal counsci

rcprcscri%ﬁng Defendants may download such Material for purposes of such representation
only; (‘2"};i modifying JMRI Material; or (3) distributing JMRT Materjal.

'ig’his injanetion doos not extend to reproduction, modification, or distribution of
duts ihuLE oviginales [rom sources other than JMRT Developers. This exceplion (o the
scope of the injunction cxtends to, without limitation, date originating with model
railroad manufacturers or with the National Mode] Railroad Association.

B, Delendants will not register as a trademark or domain name any

mark used to designate the IMRI project or its work produet, including, without

limitation, “PanclPro,” “DecoderPro,” “SoundPro,” “Locolools,” “IMRI demo,”
“Signuﬂ’fm,” “DispalocherPro,” and “T.ogix.” Defendants may, however, continue (o use
their “Computer Dispatcher Pro” mark, and this provision does not extend to such use.
. Upon entry of the Injunction, the partics apree that the Coust will enter
an Ovder of Blsmissal, dismissing all elaims with prejudice and without foes or cosis to

any prty.

4! Stipulated judgment
Dduu[a‘n s agree to stipulate to judgment in Govor of PlaintiT in the amount of
B 00,000; plus reasonable costs and allorney’s fees tourred (o enforee (he judgment.

Plaintiif :ugrcc::; that this judgment shall not be entered unless Defendants (a) fail to make

AGE
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any ol the payments specificd in paragraph 6 within the time specified for such payment

anid (b) 4o not cure such [ailure within seven days of the date the relevant payment is due,

5. Dismissal of pending sppeal

PlaintifT and Defendants agree to dismiss the pending Federal Civeull appeal,
Jacobsen v. Katzer et al., No. 2009-1221. Fach party will bear its own fees and costs, and

ithe pzw%ieﬁs will file a dismissal under lfederal Rules of Appellate Procedure 42(b).

6.: Pavment by Delendants 1o Plaintifl

D:cfcndants will pay Plaintiff $100,000 as [ollows: $20,000 no later than 30 days
aller the ;T,I“Fecﬁve [Date; an additional $40,000 no later than 6 months alter (he Blfeclive
i)att:; eimi-an additional 540,000 ne later than 18 months after the Liffective Date.
Defendants may pay any of these sums at an earlier time than they are due. The datc on

which Defendants have paid the full $100,000 shall be the Final Payment Dale.

7. Tature dispute resolution

Any luture dispute between Plaintiff and Pefendants not released in paragraph 2
and not related Lo enforcemant of the terms of this agseement ghall be conducted as
follows:

Al Neither Plaintiff nor Defendants shall initiare formal proceedings against
euch other, either in court, arbitralion, or in & governmental forum, for 10 years from the

Hlizelive Dale ol this agreement. Bach party agrees that any breach of this term would

a6/ ng
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ereate damages uncertain in total wmount, and each party therefore stipulates to specific
performance of this provision by means of a stay of any such procecdings.
B. The partics agtce to a notice and opportunity to cure procedure for any

claims one party mi ght wish 1o assert against the olher either béfore or uller the 10-year

period specilied in paragraph 7(A). The procedure works as follows: (1) The

~complaiting party first must notify counsel for the other party of the complaining parly’s

t

complainft. To count as notice under this provision the notice must be specific enough to
allow the non-complaining party (o cure the complaint. {2) The notice may not be semt to
anyone other than counsel for the non-complaining party. (3) the non-coniplaining party
shalf have 60 calendar days [rom receipt of such notice (0 cure uny complaint, (4) No
Halxility Ebr any corplaint shall acerue unt] expiration of this cure period, and cach party
WHIVES aﬂy'claims for liability prior to cxpitation of this cure periad,

C. If a disagreetnent cemains afler the cure period expives, the parlies agree o
submit the disagreesment to medialion belore o mediator acceptable to the parties. The
parlies shall use their best efforts to agree on a mediator technieally proficient in the
subject matter of the dispute. I the parties cantol agree on o mediator, & mediator will be
approinted in the (ollowing mamenr:

1. The parties will subtnit a request for mediation to the American
A]‘I}ii’rati(ﬁl Association. Upon reccipt of a request for mediation, the AAA will send
to cach p?:arty a list of mediators from he AAA's Prnel of Mediators. The partics
agree lo by in good faith to agree on o mediator from the submitted list and 1o

advise the AAA of their agreement;

X8 JJ? r
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2. If the partics arc unable to agrec upon a mediator, cach party

h:t

shall stiike unacceptable names from the list, number the remaining names in order

cf prefercnce, and return the Tist 1o the AAA, 10 a parly does not return the st
within fhe time specificd, all mediators on the list shall be deemed acceptable (o0 that
party. From among {he mediators who have been mutually spproved by the parties,
and in accordance with (he designated order of mutual preference, the AAA shall
invite o medialor to serve;

3. If the partics fail fo agrce on any of the mediators lsted, or il
acceptable mediators arc unable (o serve, or i for any other reason the appointnent
carmol e made from the submitted list, the AAA shall have the autharity to make
the }11)13§int111611t from among othor members of the Pancl of Mediatos withoul the
St1b1nissfoxx of additional lists,

i). I the disagreement remains after mediation, the partics agrec to resolve
any disputes between them through binding arbitration using the rules of the American |
Ai‘bitraﬁjon Association. The non-complaining purly will choose the sitc of the

arbi'tratiéu. IT"both parties compluin against each other, the arbitration will take place in

Seattle, Wﬂﬁhiﬂgi(}ﬂ. Although the rules of the AAA govern the arbitration, the

partics 1frnay mufually agree to use a different arbitration scrvice.

L I any future dispule between them, the partics aprec the prevailing patty
shall be entitled to recover costs and reasonable attorney’s foes from the martly who does
nod ;)Ez‘cvzé.fl. The patics agree to roquest the arbitrator of uny dispute belween them that

reaches arbitration to declare one party or the other as lhe prevailing party.

~
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8 . This agreement represents the entive ggreement between Plain6ff and

Peiendants and incorpotates all prior agreements, oral or otherwise, Tnn the svent any

portion of this agrecmaat is found uneniorceable, the remainder of

remyin valid and bincing upon Plaitiff and Defendants.

the sgrecment shall

9. This agresment shall be governed by and interpreted under the laws of the

State of Calilornia, and any uction Lo enforee any aspect of this agreement shall be

brought i U.S. District Court in the Northern District of Californin, 1 either party is

found to bave breached this agreement, reasonable costs and attorneys fees shall be

awarded to the prevailing party in any lawsuit brought to cenforee a

this ngreement, including fees in connection with any appeal.

[Tated:

i

Sigrues

iry term or pottion of

10, Nolilicalions and payment required by this agreement shall be made to:

Fm Pla

David MeGowan at:

Warren

1al}
3998 Alcala Pk

Victoria Hall at:

3 Bethesda Metro

Sun Diego, CA 92110

dnﬂﬁguwan(a)durietangri,com
.

For Defendants:

" Seott Jerger at:

Field Jorger LILP

627 §W Mortison, Suite 1225

Portland, Oregon 27205
scott@li Dld]l;\rgm‘ Lo

//

Y (’ v

Suile 700
Bethesda ML 20814

victaria@vlkhall-law.com
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