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File No. CT-2015-

COMPETITION TRIBUNAL

IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34 (the “Act”);

AND IN THE MATTER OF an application by Stargrove Entertainment Inc. for an order pursuant
to section 103.1 of the Act granting leave to bring an application under sections 75, 76, and 77
of the Act;

AND IN THE MATTER OF an application by Stargrove Entertainment Inc. for an order pursuant
to sections 75, 76, and 77 of the Act;

AND IN THE MATTER OF an application by Stargrove Entertainment Inc. for an order pursuant
to section 104 of the Act;

BETWEEN:

STARGROVE ENTERTAINMENT INC.

Applicant

- and -

UNIVERSAL MUSIC PUBLISHING GROUP CANADA,
UNIVERSAL MUSIC CANADA INC.,

SONY/ATV MUSIC PUBLISHING CANADA CO.,
SONY MUSIC ENTERTAINMENT CANADA INC.,

ABKCO MUSIC & RECORDS, INC.,
CASABLANCA MEDIA PUBLISHING, and

CANADIAN MUSICAL REPRODUCTION RIGHTS AGENCY LTD.

Respondents

NOTICE OF APPLICATION FOR LEAVE

(Pursuant to section 103.1 of the Competition Act)
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TAKE NOTICE THAT:

1. The Applicant will make an application to the Competition Tribunal (“Tribunal”) on a date

and time to be set by the Tribunal at Ottawa or Toronto, Ontario pursuant to Section

103.1 of the Competition Act (the “Act”) seeking leave to bring an application for:

(a) an Order pursuant to section 75(1) of the Act requiring the

Respondents to accept the Applicant as a customer within 15

days of the Tribunal's order, on the same standard trade terms

applicable to other applicants to the Canadian Musical

Reproduction Rights Agency Ltd.;

(b) an Order pursuant to section 76(2) of the Act prohibiting the

Respondents from continuing to engage in the practices that form

the basis of this Application;

(c) an Order pursuant to section 76(2) of the Act requiring the

Respondents to accept the Applicant as a customer within 15

days of the Tribunal's order, on the same standard trade terms

applicable to other applicants to CMRRA;

(d) an Order pursuant to section 76(8) of the Act prohibiting the

Respondents from continuing to engage in the practices that form

the basis of this Application;

(e) an Order pursuant to section 76(8) of the Act requiring the

Respondents to accept the Applicant as a customer within 15

days of the Tribunal's order, on the same standard trade terms

applicable to other applicants to CMRRA;

2
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(f) an Order pursuant to section 77(2) of the Act prohibiting the

Respondents from continuing to engage in exclusive dealing;

(g) an Order pursuant to section 77(2) of the Act requiring the

Respondents to accept the Applicant as a customer within 15

days of the Tribunal's order, on the same standard trade terms

applicable to other applicants to CMRRA;

(h) an Order expediting the hearing of the within Application;

(i) an Order for costs, if the within Application is opposed; and

(j) such further and other orders as the Applicant may request and

the Tribunal deems just.

AND TAKE NOTICE THAT:

2. Concurrently with its Application for Leave, the Applicant will seek an interim order under

section 104 of the Act requiring the Respondents to grant mechanical licences to the

Applicant on the usual terms associated with the granting of said licences through

CMRRA, lasting until a final decision is made on the Applicant's Application for Leave

pursuant to s. 103.1 of the Act or, if the Application for Leave is granted, until a final

decision is made on the Proposed Notice of Application pursuant to ss. 75, 76, and 77 of

the Act.

3. The persons against whom the orders are sought are the Respondents: Universal Music

Publishing Group Canada; Universal Music Canada Inc.; Sony/ATV Music Publishing

Canada Co.; Sony Music Entertainment Canada Inc.; ABKCO Music & Records, Inc.;

3
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TO: The Registrar
Competition Tribunal
90 Sparks Street, Suite 600
Ottawa, ON K1P 5B4
Tel: 613-957-7851
Fax: 613-952-1123

AND TO: John Pecman
Commissioner of Competition
Competition Bureau
50 Victoria Street
Gatineau, QC K1A 0C9
Tel: 819-997-4282
Fax: 819-997-0324

AND TO: Universal Music Publishing Group Canada
(A Division of Universal Music Canada Inc.)
2450 Victoria Park Avenue, Suite 1
Toronto, ON M2J 5H3
Tel: 416-718-4000
Fax: 416-718-4224

AND TO: Universal Music Canada Inc.
(A Division of Universal Music Group)
2450 Victoria Park Avenue, Suite 1
Toronto, ON M2J 5H3
Tel: 416-718-4000
Fax: 416-718-4224

AND TO: Sony/ATV Music Publishing Canada Co.
1670 Bayview Avenue, Suite 408
Toronto, ON M4G 3C2
Tel: 416-489-5354

AND TO: Sony Music Entertainment Canada Inc.
150 Ferrand Drive
Toronto, ON M3C 3E5
Tel: 416-589-3000

AND TO: ABKCO Music & Records, Inc.
85 5th Ave #11
New York, NY 10003
United States
Tel: 212-399-0300

AND TO: Casablanca Media Publishing
249 Lawrence Avenue East
Toronto, ON M4N 1T5
Tel: 416-921-9214
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AND TO: Canadian Musical Reproduction Rights Agency Ltd.
320-56 Wellesley Street West
Toronto, ON M5S 2S3
Tel: 416-926-1966
Fax: 416-926-7521
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File No. CT-2015-

COMPETITION TRIBUNAL

IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34 (the “Act”);

AND IN THE MATTER OF an application by Stargrove Entertainment Inc. for an order pursuant
to section 103.1 of the Act granting leave to bring an application under sections 75, 76, and 77
of the Act;

AND IN THE MATTER OF an application by Stargrove Entertainment Inc. for an order pursuant
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AND IN THE MATTER OF an application by Stargrove Entertainment Inc. for an order pursuant
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BETWEEN:

STARGROVE ENTERTAINMENT INC.

Applicant

- and -
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SONY/ATV MUSIC PUBLISHING CANADA CO.,
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PROPOSED NOTICE OF APPLICATION
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TAKE NOTICE THAT:

1. The Applicant will make an application to the Competition Tribunal (“Tribunal”) pursuant

to sections 75, 76, and 77 of the Competition Act (the “Act”) for:

(a) an Order pursuant to section 75(1) of the Act requiring the Respondents to accept the

Applicant as a customer within 15 days of the Tribunal's order, on the same standard

trade terms applicable to other applicants to the Canadian Musical Reproduction Rights

Agency Ltd. (“CMRRA”);

(b) an Order pursuant to section 76(2) of the Act prohibiting the Respondents from

continuing to engage in the practices that form the basis of this Application;

(c) an Order pursuant to section 76(2) of the Act requiring the Respondents to accept the

Applicant as a customer within 15 days of the Tribunal's order, on the same standard

trade terms applicable to other applicants to CMRRA;

(d) an Order pursuant to section 76(8) of the Act prohibiting the Respondents from

continuing to engage in the practices that form the basis of this Application;

(e) an Order pursuant to section 76(8) of the Act requiring the Respondents to accept the

Applicant as a customer within 15 days of the Tribunal's order, on the same standard

trade terms applicable to other applicants to CMRRA;

(f) an Order pursuant to section 77(2) of the Act prohibiting the Respondents from

continuing to engage in exclusive dealing;

(g) an Order pursuant to section 77(2) of the Act requiring the Respondents to accept the

Applicant as a customer within 15 days of the Tribunal's order, on the same standard

trade terms applicable to other applicants to CMRRA;

9
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(h) an Order expediting the hearing of the within Application;

(i) an Order for costs, if the within Application is opposed; and

(j) such further and other orders as the Applicant may request and the Tribunal deems just.

AND TAKE NOTICE THAT:

2. The persons against whom the orders are sought are the Respondents: Universal Music

Publishing Group Canada; Universal Music Canada Inc.; Sony/ATV Music Publishing

Canada Co.; Sony Music Entertainment Canada Inc.; ABKCO Music & Records, Inc.;

Casablanca Media Publishing; and Canadian Musical Reproduction Rights Agency Ltd.

The Respondents’ addresses are set out below.

3. The Applicant will rely on the Statement of Grounds and Material Facts attached as

Schedule “A” hereto; the Affidavit of Terry Perusini, sworn August 26, 2015; the Affidavit

of Mario Bouchard, sworn August 27, 2015; and such further and other grounds and

material facts as counsel may advise and the Tribunal may permit.

4. A concise statement of the economic theory of the case is contained in Schedule “B”

hereto.

5. The Applicant requests that the within Application be heard in the English language.

6. The Applicant requests that the documents for this Application be filed in electronic form.

10
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AND TO: ABKCO Music & Records, Inc.
85 5th Ave #11
New York, NY 10003
United States
Tel: 212-399-0300

AND TO: Casablanca Media Publishing
249 Lawrence Avenue East
Toronto, ON M4N 1T5
Tel: 416-921-9214

AND TO: Sony/ATV Music Publishing Canada Co.
1670 Bayview Avenue, Suite 408
Toronto, ON M4G 3C2
Tel: 416-489-5354

AND TO: Sony Music Entertainment Canada Inc.
150 Ferrand Drive
Toronto, ON M3C 3E5
Tel: 416-589-3000

AND TO: Universal Music Publishing Group
Canada
(A Division of Universal Music Canada Inc.)
2450 Victoria Park Avenue, Suite 1
Toronto, ON M2J 5H3
Tel: 416-718-4000
Fax: 416-718-4224

AND TO: Universal Music Canada Inc.
(A Division of Universal Music Group)
2450 Victoria Park Avenue, Suite 1
Toronto, ON M2J 5H3
Tel: 416-718-4000
Fax: 416-718-4224

12



SCHEDULE “A” – STATEMENT OF GROUNDS AND MATERIAL FACTS

PART 1 - THE APPLICATION IN A NUTSHELL

1. Stargrove is a record label that manufactures CD compilations of sound recordings of

The Beatles, The Rolling Stones, and other artists for sale at low prices ($5.00) at

Walmart stores. It can offer such low prices because the sound recordings it uses are no

longer protected by copyright; they are in the public domain. As such, Stargrove does

not require a “master sound recording licence” to use the recordings.

2. Although the sound recordings are in the public domain, the musical works (songs) on

the recordings continue to be copyright protected. Stargrove requires what are known as

“mechanical licences” for each song it seeks to use. In Canada, there are standard

industry practices and terms that govern the issuance of mechanical licences; for the

songs relevant to this application, these are administered by the Canadian Musical

Reproduction Rights Agency. Stargrove is willing to abide by those terms and practices.

The Respondents, however, have banded together to shut Stargrove out, having

CMRRA deny Stargrove any mechanical licences (not just for the titles in question).

3. Stargrove is being targeted for its low pricing model, but the real victims are consumers;

instead of being able to buy popular titles for just $5.00 per CD, they pay much more.

4. The Respondents have campaigned to block Stargrove by pressuring Stargrove’s

distributor, concocting false negative reviews of Stargrove’s CDs, and having CMRRA

refuse to deal with Stargrove on standard terms. They have violated sections 75, 76, and

77 of the Competition Act, depriving consumers of competitive prices and artificially

extending copyright over public domain recordings. This has negatively affected

competition. Stargrove seeks to be treated fairly, in accordance with standard industry

terms. Since the Respondents are unwilling to engage with Stargrove, Stargrove asks

this Tribunal to order them to do so.

13
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PART 2 - FACTS

A. The Parties

5. The Applicant, Stargrove Entertainment Inc. (“Stargrove”), is a company incorporated in

July 2014 under the laws of Ontario. Stargrove is a record label in the business of

manufacturing and selling competitively-priced musical compact discs (“CDs”).

6. The Respondents Sony/ATV Music Publishing Canada Co. and Sony Music

Entertainment Canada Inc. (collectively, “Sony”) and Universal Music Publishing Group

Canada and Universal Music Canada Inc. (collectively, “Universal”) are music

publishing companies and record labels located in Toronto, Ontario. The Respondent

Casablanca Media Publishing (“Casablanca”) is a music publishing company located in

Toronto. The Respondent ABKCO Music and Records Inc. (“ABKCO”) is a record label,

music publisher, and film and video production company headquartered in New York,

New York.

7. The Respondent Canadian Musical Reproduction Rights Agency Ltd. (“CMRRA”) is a

music licensing collective representing music publishers. On behalf of music publishers,

CMRRA issues licences for the reproduction of musical works on various media,

including mechanical licensing for the reproduction of songs on CDs.

8. Sony, Universal and Casablanca are represented by CMRRA and have representatives

on the Board of Directors of CMRRA. ABKCO is represented by CMRRA but, to

Stargrove's knowledge, does not have representatives on its Board of Directors.

9. Anderson Merchandisers Canada Inc. (“Anderson”) (which is not a party to the case)

distributes CDs to major Canadian retailers, including Walmart and BestBuy. Anderson

14
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is the exclusive distributor for CDs in Walmart in Canada and is the distributor for

Stargrove’s CDs.

B. Licensing Musical Works in Canada

10. For the purposes of this Application, there are two copyrights that matter:

(1) The copyright in the musical work. In order to reproduce a musical work,

a party must obtain a “mechanical licence” from the holder of the

copyright in the musical work, if the work is protected by copyright. If the

work has fallen into the “public domain”, no licence is required to use the

work.

(2) The copyright in the master sound recording. In order to reproduce the

sound recording on which a musical work is fixed, a party must obtain a

“master recording licence” from the holder of the copyright in the sound

recording. If the sound recording has fallen into the public domain, no

licence is required to use the sound recording.

11. Stargrove’s business is to manufacture and sell CDs. Its current business activity is to

manufacture and sell CDs of musical works whose sound recordings are in the public

domain. In order to do so, Stargrove needs to obtain mechanical licences for the works,

but does not need to obtain master recording licences. Stargrove then manufactures and

sells these CDs at very competitive prices.

12. Although a record label in Stargrove’s position can seek to obtain a mechanical licence

directly from the copyright holders, the common practice in Canada is for a record label

to apply for mechanical licences from CMRRA, which is the authorized representative for

most musical work copyright holders in Canada. For a record label of Stargrove’s size,

15
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the typical way to obtain such mechanical licences is by entering into a mechanical

licence agreement (“MLA”) with CMRRA. A record label that has signed an MLA obtains

mechanical licences on standard terms and at standard rates.

13. The standard mechanical royalty rate in Canada is currently $0.083 per song, per copy

(for recordings with a running time of five minutes or less). Applications to CMRRA are

granted as a matter of course at this standard rate. CMRRA’s contracts with the

publishers it represents (called “Affiliation Agreements”) contemplate that CMRRA

“shall” issue the mechanical licences on standard terms, unless the publisher decides

that it wants to deal directly with the record label to issue the licence.

14. In practice, the market for the issuance of mechanical licences operates as though it

were a compulsory system. The process is so automatic that record labels almost

always produce CDs even before they have obtained mechanical licences. Royalties

owed on these CDs are held pending the identification of the copyright owner.

C. Stargrove's Business Was Immediately Successful

15. In January 2015, Stargrove made an application to CMRRA for mechanical licences for

five titles (collectively, the “Titles”): The Beatles Love Me Do, The Beatles Can't Buy Me

Love, The Rolling Stones Little Red Rooster, Bob Dylan It Ain't Me Babe and The Beach

Boys Fun, Fun, Fun (each of these titles is a compilation of 11 songs).

16. For each of these titles, copyright in the musical work still exists (hence the need for a

mechanical licence), but copyright in the sound recording has expired. As such, the

sound recording is in the public domain, meaning that the public has the right to use and

copy that recording without permission.

16
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17. With its mechanical licence application to CMRRA, Stargrove submitted the required

royalty payment of $13,799.10.

18. CMRRA cashed Stargrove’s cheque and Stargrove began producing its CDs for sale.

The CDs went on sale in Walmart on February 3, 2015 for a retail price of $5.00. In the

first week of sales, The Beatles’ Love Me Do was Walmart’s top-selling CD, with 1,488

copies sold in one week alone.

D. The Respondents Ordered CMRRA to Stop Issuing Stargrove Mechanical Licences

19. The publishers associated with each of the Titles include ABKCO, Casablanca and Sony

(collectively, the “Title Holders”). One by one, and in quick succession, each of the Title

Holders gave instructions to CMRRA in January or February 2015 to stop issuing

mechanical licences to Stargrove.

20. A CMRRA representative professed her surprise to Stargrove at this instruction from the

Title Holders, but CMRRA followed their instruction. In fact, CMRRA went even further

and refused to grant Stargrove any mechanical licences, whether from one of the Title

Holders or not. Stargrove’s attempts to enter into an MLA were stymied by CMRRA, who

erected barrier after barrier to Stargrove’s application.

21. CMRRA refunded Stargrove’s royalty payment for the Titles at the end of February 2015.

22. On multiple occasions, Stargrove requested explanations for the refusals to grant

mechanical licences, both from CMRRA and from the Title Holders directly, and asked

them to reverse course. Stargrove has been refused an explanation, other than in a

letter from CMRRA, which stated that the Title Holders’ “refusal to deal is at least

partially related to the fact that there are public domain master recordings on the

products in question.”
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23. The Title Holders are withholding mechanical licences in order to artificially extend

copyright over recordings that should be in the public domain. They are doing so in

direct response to the legitimate competition that Stargrove was bringing to the market.

As set out above, some Title Holders have record label divisions, while others are

affiliated with record labels. They do not like Stargrove’s pricing model and the fact that

Stargrove was able to gain market share so quickly.

E. Universal Tried to Prevent or Harm Stargrove's Business

24. Randy Lennox, the CEO of Universal Music Canada Inc., sent an e-mail to the principals

of Anderson, the distributors of Stargrove’s CDs, asking Anderson to partner with

Universal to find solutions and resolve what he called a “public domain issue”.

25. Brian Greaves, an account manager at Universal Music Canada Inc., concocted

negative reviews on Walmart's website, complaining that Stargrove’s products were of

poor quality. He encouraged other Universal employees to do the same and to help him

with Universal’s “campaign” to discourage Anderson from distributing Stargrove’s CDs,

stating that poor reviews would deter Anderson from distributing Stargrove’s products in

the future. Walmart subsequently removed all the fake reviews from its site. Stargrove’s

CDs had a low return rate: of the over 2000 Stargrove CDs sold, only one CD was

returned.

26. Mr. Greaves noted that Stargrove’s CDs were taking away from Universal’s sales and

market share, and claimed that Universal had already successfully removed a Rolling

Stones title from the CDs offered for sale by Stargrove, despite the fact that the

copyright in question was held by ABKCO, not Universal.
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F. The Respondents Campaigned to Shut Stargrove Out

27. The Respondents mean to punish Stargrove for its low pricing and ability to compete

with established record labels. Ultimately, this keeps the prices of CDs high. The

decision to instruct CMRRA to refuse to issue mechanical licences to Stargrove

surprised even the employees of CMRRA.

28. Since Stargrove has been shut out of the market, it has missed out on several lucrative

opportunities to market its CDs, resulting already in an estimated loss of $150,000 in

wholesale sales. Anderson wanted approximately 20,000 copies of Beatles CDs that

Stargrove would have otherwise produced. Anderson continues to identify marketing

opportunities for Stargrove through Walmart that Stargrove is unable to pursue because

of CMRRA’s and the Respondents’ refusal to issue it mechanical licences. As recently

as three weeks ago, Anderson identified a lack of stock of Beatles and Rolling Stones

CDs; it wanted Stargrove to help it fill its orders. Stargrove cannot do so, as long as it is

being unfairly and unlawfully blocked from the market.

29. Stargrove’s CDs have been pulled from Walmart’s shelves, and its sales – given that it

can obtain no mechanical licences from CMRRA – are now zero.

PART 3 - GROUNDS FOR THE SECTION 75, 76, AND 77 APPLICATION

30. The Respondents’ conduct violates sections 75, 76, and 77 of the Act.

31. Stargrove has been directly affected by the Respondents’ conduct. By refusing to deal

with Stargrove and forcing CMRRA not to deal with Stargrove, the Respondents are

preventing Stargrove from entering the market and from having the competitive impact

that was observed in the short time that Stargrove was able to sell CDs. Without being

able to obtain mechanical licences through CMRRA, Stargrove will go out of business.
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A. Refusal to Deal (Section 75(1))

32. Section 75(1) of the Act sets out the requirements for the reviewable trade practice of

refusal to deal:

Jurisdiction of Tribunal where refusal to deal

75. (1) Where, on application by the Commissioner or a person granted leave
under section 103.1, the Tribunal finds that

(a) a person is substantially affected in his business or is precluded
from carrying on business due to his inability to obtain adequate
supplies of a product anywhere in a market on usual trade terms,

(b) the person referred to in paragraph (a) is unable to obtain
adequate supplies of the product because of insufficient
competition among suppliers of the product in the market,

(c) the person referred to in paragraph (a) is willing and able to meet
the usual trade terms of the supplier or suppliers of the product,

(d) the product is in ample supply, and

(e) the refusal to deal is having or is likely to have an adverse effect
on competition in a market,

the Tribunal may order that one or more suppliers of the product in the market
accept the person as a customer within a specified time on usual trade terms
unless, within the specified time, in the case of an article, any customs duties on
the article are removed, reduced or remitted and the effect of the removal,
reduction or remission is to place the person on an equal footing with other
persons who are able to obtain adequate supplies of the article in Canada.

33. Stargrove is substantially affected in its business and precluded from carrying on its

business due to its inability to obtain the right from the Respondents to reproduce songs

on usual trade terms (through mechanical licences).

34. Stargrove is unable to obtain these rights because the mechanical licences at issue are

in the sole control of the Respondents.

35. Stargrove is willing to meet the usual trade terms of the Respondents through CMRRA

for issuing mechanical licences. It has tried to enter into CMRRA’s standard MLA, but

CMRRA refuses to deal with it on its standard terms.
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36. The granting of rights to reproduce songs is not limited in supply – as noted above,

mechanical licences are normally granted as a matter of course.

37. The Respondents' refusal to deal is having an adverse effect on competition in the

market for CDs in Canada, specifically in respect of popular music whose sound

recordings are in the public domain. The consuming public, whose purchase decisions

made Stargrove’s CDs top sellers in their first week of sales, is being denied the low-

cost alternative that Stargrove seeks to provide.

38. Stargrove therefore submits that the Respondents’ refusal to deal satisfies all the

elements of s. 75 of the Act and respectfully requests that the Tribunal make an order

under s. 75 of the Act requiring the Respondents to accept Stargrove as a customer

within 15 days of the Tribunal's order, on the same standard trade terms applicable to

other applicants to CMRRA.

B. Price Maintenance (Section 76)

39. The Respondents’ conduct violates s. 76 of the Act, which states, in part:

Price maintenance

76. (1) On application by the Commissioner or a person granted leave under
section 103.1, the Tribunal may make an order under subsection (2) if the
Tribunal finds that

(a) a person referred to in subsection (3) directly or indirectly

…

(ii) has refused to supply a product to or has otherwise
discriminated against any person or class of persons engaged in
business in Canada because of the low pricing policy of that
other person or class of persons; and

(b) the conduct has had, is having or is likely to have an adverse effect on
competition in a market.

…
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Persons subject to order

(3) An order may be made under subsection (2) against a person who

(a) is engaged in the business of producing or supplying a product;

… or

(c) has the exclusive rights and privileges conferred by a patent, trade-mark,
copyright, registered industrial design or registered integrated circuit
topography.

Refusal to supply

(8) If, on application by the Commissioner or a person granted leave
under section 103.1, the Tribunal finds that any person, by agreement, threat,
promise or any like means, has induced a supplier, whether within or outside
Canada, as a condition of doing business with the supplier, to refuse to supply a
product to a particular person or class of persons because of the low pricing
policy of that person or class of persons, and that the conduct of inducement has
had, is having or is likely to have an adverse effect on competition in a market,
the Tribunal may make an order prohibiting the person from continuing to engage
in the conduct or requiring the person to do business with the supplier on usual
trade terms.

40. The Respondents fall under both s. 76(3)(a) and (c), as they are engaged in the

business of supplying rights to reproduce musical works (through mechanical licences),

and they have the exclusive rights and privileges conferred by the copyright in the

musical works associated with the mechanical licences.

41. The Respondents’ conduct falls within s. 76(1)(a)(ii) because they have refused to

supply a product to Stargrove. Specifically, the Respondents have refused to grant

Stargrove the right to reproduce musical works in an attempt to keep Stargrove from

competing in the market for CDs where the sound recordings are in the public domain.

The Respondents are doing so because Stargrove’s low pricing policies were going to

disrupt the CD market and take away market share from the record labels.

42. The Respondents have also acted contrary to s. 76(1)(a)(ii) because they have

“otherwise discriminated against” Stargrove. The Respondents have discriminated

against Stargrove by denying it access to the right to reproduce musical works (through
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mechanical licences and an MLA) and by refusing to deal with it on terms similar to the

terms that would apply to any other record label. This discrimination arises because of

Stargrove's low pricing policy. E-mails from executives at Universal identify that the

refusal to supply and discriminatory treatment occurred because Stargrove’s $5.00 CDs

were gaining market share.

43. The Respondents have also acted contrary to s. 76(8) by inducing CMRRA, as a

condition of doing business with the Respondents, to refuse to supply the relevant rights

(through mechanical licences and an MLA) to Stargrove. This refusal arises because of

Stargrove’s low pricing policy.

44. The Respondents’ refusal to supply has impeded Stargrove’s entry into and expansion in

the CD market in Canada and has resulted, and is likely to result, in a substantial

lessening or prevention of competition, as consumers are being denied access to the

low-cost CDs they want.

45. Stargrove therefore respectfully requests that the Tribunal make orders pursuant to

ss. 76(2) and 76(8) of the Act (1) prohibiting the Respondents from continuing to engage

in price maintenance and (2) requiring the Respondents to accept the Applicant as a

customer within 15 days of the Tribunal’s order, on the same standard trade terms

applicable to other applicants to CMRRA.

C. Exclusive Dealing (Section 77)

46. The Respondents’ conduct is in violation of s. 77 of the Act.

47. Subsection 77(1) defines “exclusive dealing” as:

(a) any practice whereby a supplier of a product, as a condition of supplying the
product to a customer, requires that customer to
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(i) deal only or primarily in products supplied by or
designated by the supplier or the supplier’s nominee, or

(ii) refrain from dealing in a specified class or kind
of product except as supplied by the supplier or the
nominee, and

(b) any practice whereby a supplier of a product induces a customer to meet a
condition set out in subparagraph (a)(i) or (ii) by offering to supply the product to
the customer on more favourable terms or conditions if the customer agrees to
meet the condition set out in either of those subparagraphs

48. Subsection 77(2) provides:

(2) Where, on application by the Commissioner or a person granted leave under
section 103.1, the Tribunal finds that exclusive dealing or tied selling, because it
is engaged in by a major supplier of a product in a market or because it is
widespread in a market, is likely to

(a) impede entry into or expansion of a firm in a market,

(b) impede introduction of a product into or expansion of sales of a product in
a market, or

(c) have any other exclusionary effect in a market,

with the result that competition is or is likely to be lessened substantially, the
Tribunal may make an order directed to all or any of the suppliers against whom
an order is sought prohibiting them from continuing to engage in that exclusive
dealing or tied selling and containing any other requirement that, in its opinion, is
necessary to overcome the effects thereof in the market or to restore or stimulate
competition in the market.

49. The Respondent publishers and CMRRA are major suppliers of rights to reproduce

musical works (through mechanical licences and MLAs) in Canada.

50. Universal pressured Anderson not to deal with Stargrove, offering veiled incentives and

making veiled threats to deter Anderson from dealing with Stargrove and posting false

online reviews in order to influence Anderson and others away from Stargrove.

51. The Respondents’ exclusive dealing has impeded Stargrove’s entry into and expansion

in the CD market in Canada.
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52. The Respondents’ exclusive dealing has resulted, and is likely to result, in a substantial

lessening of competition, as consumers are being denied access to CDs they want at

low prices.

53. Stargrove therefore respectfully requests that the Tribunal make orders under s. 77(2) of

the Act (1) prohibiting the Respondents from continuing to engage in exclusive dealing;

and (2) requiring the Respondents to accept the Applicant as a customer within 15 days

of the Tribunal's order, on the same standard trade terms applicable to other applicants

to CMRRA.

54. In support of this Application, and the Grounds and Material Facts set out above,

Stargrove relies on:

(a) the affidavit of Terry Perusini, sworn August 26, 20015;

(b) the affidavit of Mario Bouchard, sworn August 27, 2015;

(c) the Competition Act, RSC 1985, c C-34, as amended, including
ss. 75, 76, 77 and 103.1;

(d) the Competition Tribunal Rules, SOR/2008-141; and

(e) such further and other grounds and material facts as counsel may
advise and the Tribunal may permit.
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SCHEDULE “B” – CONCISE STATEMENT OF THE

ECONOMIC THEORY OF THE CASE

1. This schedule provides a concise statement of the economic theory that supports

the Application requesting that the Tribunal1 issue orders pursuant to sections

75, 76 and 77 of the Act.

2. The conduct of the Respondents, in respect of their refusal to provide the right to

reproduce musical works (by way of mechanical licences and an MLA on

standard terms), is not a mere exercise of intellectual property rights or of market

power. This statement of economic theory identifies why the refusals increase

market power and harm competition.

3. The relevant geographic market is Canada, given the Federal statutory

framework that applies to copyright and that prices are unlikely to vary across the

country for a given retailer.

4. The relevant product market, i.e., where competition is harmed, is in the

wholesale sale of CDs containing popular music titles recorded before 1964 and

that have three characteristics: (i) the sound recording being marketed is in the

public domain; (ii) the musical work fixed on the sound recording remains

protected by copyright; and (iii) the recordings are of performances by artists who

continue to be popular. Examples include the performers of the titles at issue in

this application, including The Beatles, The Rolling Stones, and The Beach Boys.

1 This schedule adopts the definitions set out in the Notice of Application and Statement of Grounds and
Material Facts.
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5. The effect of the refusal is reflected in retail prices. The effect of the refusal is to

maintain retail prices in the range of ~$15 to $20 per CD, instead of a price level

of approximately $5 per CD, the price they would be with a mechanical licence

containing the usual terms, conditions, and royalty rates. In the absence of cost

differences, the difference in price between the but for world with the issuance of

mechanical licences (~$5 per CD) and the price given the refusal to issue

mechanical licences (~$15 per CD) is indicative of the market power maintained

by the refusal and the harm to competition.

6. The retail price difference indicates differences of similar magnitudes with

respect to wholesale pricing. It should be expected that the wholesale price of the

titles would be substantially less than the wholesale prices of similar CDs offered

by the labels with publishing rights.

7. The price differential maintained by the refusal far exceeds the normal thresholds

for the small but significant and non-transitory price increase used in the

hypothetical monopolist test to define relevant markets.

8. The mere exercise of copyright to exclude others is not conduct that typically can

be found to violate the Competition Act.2 If an exclusion simply maintains market

power in the supply of the copyrighted material, it is considered an acceptable

cost during the lifetime of the copyright in exchange for the increased incentives

2 The exception to this is Section 32 of the Act. Section 32 is a special remedy under which the Federal
Court can make an order when the conduct involves nothing more than the mere exercise of intellectual
property rights.
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provided for to the creators of intellectual property. However, if the conduct by

the copyright holder creates, enhances, or maintains its market power beyond

the level of market power consistent with the mere exclusion of others from using

its intellectual property, that conduct engages the Competition Act.3

9. To manufacture and sell a CD in Canada, a record label wishing to use a pre-

existing sound recording must have rights (i) to the sound recording (typically by

way of “master sound recording licence”) and (ii) to reproduce the song (by way

of “mechanical licence”), if those rights have not expired. For certain recordings,

namely recordings made in 1964 and earlier, the sound recording rights in

Canada are now in the public domain, i.e., the copyright in the sound recording

has expired, such that anyone can copy the recording without obtaining a master

sound recording licence.

10. For sound recordings not in the public domain, the sound recording and

mechanical rights are complementary. Royalties for each will be required to

produce a CD. If the wholesale revenue of a CD containing songs for which both

the sound recording and the mechanical rights are not in the public domain is r,

then r  p m   c where p is the royalty for the performances, m the royalty

3 This is the fundamental distinction that underlies the interface between competition policy and
intellectual property rights in Canada. See Section 4.2 Competition Bureau, (2000), Intellectual Property
Enforcement Guidelines.
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for the mechanical right, c all other costs of production, and  record label

profits.4

11. Consider the case of a record label that owns both the publishing and the

mechanical rights. The opportunity cost to it of licensing would be its lost profit if

the CD was supplied by a rival instead of by the rights holder. If the rival record

label is just as efficient as the rights holder then the joint royalty rate would be

r  c  p m and the economic profits of the rights holder would be

  r  c p m  0 : any excess return it earns is attributable to its control of the

publishing and mechanical rights.

12. If the mechanical royalty rate administered by the CMRRA is denoted mR then

p  r  c mR is the implicit return to the holder of the performing rights if both

sets of rights are not in the public domain.

13. Suppose that the sound recording rights expire. If mechanical licences were

available at the administered rate mR then the cost of production would fall to

c mR . This would be the price under competition, and in the absence of other

barriers to entry competition should be expected if mechanical licences are

available at royalty rate mR. The vertically integrated record label’s upstream

publishing division or affiliate would receive mechanical royalties equal to mR and

4 These are economic profits, the excess of revenues over the opportunity cost of all inputs, including the
cost of capital (normal profits). In the long run, competition will typically mean that economic profits are
zero. If the label has market power in the supply of the CD, then its economic profits are monopoly profits.
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its economic profits from the sale of CDs would be zero. The net profits of the

integrated record label would be mR, the royalty rate on its valid song copyrights.

The net loss of the vertically integrate firm from the expiry of its performing rights

is p . The price of CDs would also fall by this amount, benefiting consumers.

14. However, the vertically integrated firm can continue to capture p by following one

of two strategies. It can either (i) refuse to supply other labels with a mechanical

licence or (ii) it can raise its royalty rate for a mechanical licence. If it refuses to

issue mechanical licences, it remains the only supplier of the CD and hence

captures r  c  p mR because it forestalls the price falling as a result of entry by

competitors with lower costs. It could also, in the absence of a regulatory

constraint on its mechanical royalty, raise the mechanical royalty rate for rival

labels to mM  r  c . Under either strategy its return is maintained at r-c.

15. The refusal to issue a mechanical licence to competing firms enables an

integrated record label to exercise market power in CDs, maintaining their price

at r (above the competitive price c mR ) and earning monopoly profits of p.

16. The integrated label will be indifferent to adopting either strategy (assuming rivals

are equally as efficient). The refusal to issue a mechanical licence is the only

strategy that is feasible, however, if there is an external constraint on the

mechanical royalty rate, limiting it to mR. Refusal to license then allows the

integrated firm to escape the constraint on its ability to raise mechanical royalty

rates.
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17. The relevant institutional framework here effectively establishes a compulsory

licence regime for mechanical licences with a standard negotiated rate

irrespective of whether a sound recording is in the public domain. Subject to a

few exceptions regarding budget CDs, the negotiated rate is the same for all

songs of a given length, e.g., $0.083 for recordings with a running time of five

minutes or less (on a song basis rather than a CD basis this is mR). Hence the

refusal to license and vertical integration or affiliation allows the publishers to

escape the constraint on market power implicit in the relevant institutional

framework for mechanical rights.

18. The conduct and its effect appears to be more than unilateral. The conduct goes

beyond a simple unilateral refusal to deal by individual publishers, but involves a

coordinated boycott of Stargrove by all Respondent music publishers that utilize

CMRRA. CMRRA appears to be the instrument used by music publishers to

implement a coordinated boycott of Stargrove. At least two Respondents appear

to have directly coordinated efforts to refuse mechanical licences for The Rolling

Stones titles in question (Universal and ABKCO) with the intent of putting

Stargrove out of business, eliminating it as a potential competitor.

19. Given a fixed royalty rate, more licensing leads to greater sales of CDs that

contain the song and hence higher revenues for an unaffiliated music publisher.

Hence unaffiliated/non-integrated music publishers have an incentive to

maximize volume if they are represented by CMRRA. The decision to not issue

an MLA to Stargrove by CMRRA is not in an unaffiliated/non-integrated

publisher’s unilateral commercial interest. Unaffiliated/non-integrated music
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publishers would prefer that Stargrove enter and compete with CDs that contain

their songs.

20. The willingness of unaffiliated/non-integrated publishers to participate in the

denial of mechanical licences to Stargrove is consistent with a concerted effort

on behalf of all music publishers, through CMRRA, to boycott Stargrove. To the

extent that the concerted boycott puts Stargrove out of business, it may maintain

market power of the integrated labels – who have commercial relationships with

the unaffiliated/non-integrated publishers and who have dealings with them as

fellow board members of CMRRA – potentially favourably altering the terms of

trade in other transactions/dealings.

21. Finally, as part of the “campaign” to prevent Stargrove from entering and

supplying CDs to Canadian retailers, there is evidence of at least one integrated

record label attempting to dissuade Stargrove’s distributor from handling

Stargrove’s CDs. Foreclosing distribution can have a negative effect on

competition if it leads to the exit or marginalization of a competitor. Walmart’s

potential importance as a retailer of CDs in Canada and Anderson’s status as the

exclusive distributor of CDs to Walmart, as well as being a distributor of CDs to

other important retailers, e.g., Best Buy, suggest that inducing Anderson not to

distribute Stargrove CDs might well result in foreclosure with negative

consequences for consumers and competition. It would have this effect if

replacing Anderson raised Stargrove’s costs of distribution sufficiently that it was

not as effective in constraining the pricing of the integrated labels.
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File No. CT-2015-

COMPETITION TRIBUNAL

IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34 (the “Act”);

AND IN THE MATTER OF an application by Stargrove Entertainment Inc. for an order pursuant
to section 103.1 of the Act granting leave to bring an application under sections 75, 76, and 77
of the Act;

AND IN THE MATTER OF an application by Stargrove Entertainment Inc. for an order pursuant
to sections 75, 76, and 77 of the Act;

AND IN THE MATTER OF an application by Stargrove Entertainment Inc. for an order pursuant
to section 104 of the Act;

BETWEEN:

STARGROVE ENTERTAINMENT INC.

Applicant

- and -

UNIVERSAL MUSIC PUBLISHING GROUP CANADA,
UNIVERSAL MUSIC CANADA INC.,

SONY/ATV MUSIC PUBLISHING CANADA CO.,
SONY MUSIC ENTERTAINMENT CANADA INC.,
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Respondents
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NOTICE OF APPLICATION FOR INTERIM ORDER
(Pursuant to s. 104 of the Competition Act)

____________________________________________________________________________
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TAKE NOTICE THAT:

1. The Applicant will make an application to the Competition Tribunal (“Tribunal”) pursuant

to section 104 of the Competition Act (“Act”) on a date and time to be set by the Tribunal

at Ottawa or Toronto, Ontario for:

(a) An interim and interlocutory order:

(i) requiring the Respondents to grant mechanical licences to the Applicant on the

usual terms associated with the granting of said licences through the Canadian

Musical Reproduction Rights Agency Ltd. (“CMRRA”), lasting until a final

decision is made on the merits of the Applicant’s application for leave pursuant to

s. 103.1 of the Act or, if the application for leave is granted, until a final decision

is made on the merits of the Applicant’s proposed application pursuant to ss. 75,

76, and 77 of the Act;

(b) Costs of this Application, if opposed; and

(c) Such further and other final or interim orders as the Tribunal deems just.

AND TAKE NOTICE THAT:

2. The persons against whom the orders are sought are the Respondents: Universal Music

Publishing Group Canada; Universal Music Canada Inc.; Sony/ATV Music Publishing

Canada Co.; Sony Music Entertainment Canada Inc.; ABKCO Music & Records, Inc.;

Casablanca Media Publishing; and Canadian Musical Reproduction Rights Agency Ltd.

The Respondents’ addresses are set out below.

3. The Applicant will rely on the Statement of Grounds and Material Facts attached as

Schedule “A” hereto; the Affidavit of Terry Perusini, sworn August 26, 2015; the Affidavit
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AND TO: John Pecman
Commissioner of Competition
Competition Bureau
50 Victoria Street
Gatineau, QC K1A 0C9
Tel: 819-997-4282
Fax: 819-997-0324

AND TO: Canadian Musical Reproduction Rights
Agency Ltd.
320-56 Wellesley Street West
Toronto, ON M5S 2S3
Tel: 416-926-1966
Fax: 416-926-7521

AND TO: ABKCO Music & Records, Inc.
85 5th Ave #11
New York, NY 10003
United States
Tel: 212-399-0300

AND TO: Casablanca Media Publishing
249 Lawrence Avenue East
Toronto, ON M4N 1T5
Tel: 416-921-9214

AND TO: Sony/ATV Music Publishing Canada Co.
1670 Bayview Avenue, Suite 408
Toronto, ON M4G 3C2
Tel: 416-489-5354

AND TO: Sony Music Entertainment Canada Inc.
150 Ferrand Drive
Toronto, ON M3C 3E5
Tel: 416-589-3000

AND TO: Universal Music Publishing Group
Canada
(A Division of Universal Music Canada Inc.)
2450 Victoria Park Avenue, Suite 1
Toronto, ON M2J 5H3
Tel: 416-718-4000
Fax: 416-718-4224

AND TO: Universal Music Canada Inc.
(A Division of Universal Music Group)
2450 Victoria Park Avenue, Suite 1
Toronto, ON M2J 5H3
Tel: 416-718-4000
Fax: 416-718-4224
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SCHEDULE “A” – STATEMENT OF GROUNDS AND MATERIAL FACTS

PART 1 - THIS APPLICATION IN A NUTSHELL

1. In conjunction with its application for leave (“Leave Application”) to bring an application

under sections 75, 76, and 77 of the Act against the Respondents (“Proposed

Application”), Stargrove seeks an interim and interlocutory order requiring the

Respondents to grant mechanical licences to Stargrove on the usual terms associated

with the granting of said licences through the Canadian Musical Reproduction Rights

Agency Ltd. (“CMRRA”), lasting until a final decision is made on Stargrove’s Leave

Application or, if the Leave Application is granted, until a final decision is made on the

Proposed Application.

2. Stargrove’s Leave Application and Proposed Application raise serious issues. Stargrove

alleges that the Respondents have violated sections 75, 76, and 77 of the Act by

banding together to shut Stargrove out of the market by having CMRRA refuse to deal

with Stargrove on standard terms; denying Stargrove the mechanical licences that are

necessary inputs for its CDs; pressuring Stargrove’s distributor; and concocting false

negative reviews of Stargrove’s CDs.

3. Stargrove will be irreparably harmed absent an interim order. Without being able to

obtain mechanical licences through CMRRA on usual trade terms, Stargrove will go out

of business.

4. The balance of convenience favours granting the interim order. In addition to the harm

Stargrove will suffer, consumers will also be harmed if Stargrove is prevented from

entering into or expanding in the market, because they will be denied the low-cost CDs

that Stargrove offers. The price of CDs will be maintained artificially high.
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PART 2 - FACTS1

A. The Parties

5. The Applicant, Stargrove Entertainment Inc. (“Stargrove”), is a company incorporated in

July 2014 under the laws of Ontario. Stargrove is a record label in the business of

manufacturing and selling competitively-priced musical compact discs (“CDs”).

6. The Respondents Sony/ATV Music Publishing Canada Co. and Sony Music

Entertainment Canada Inc. (collectively, “Sony”) and Universal Music Publishing Group

Canada and Universal Music Canada Inc. (collectively, “Universal”) are music

publishing companies and record labels located in Toronto, Ontario. The Respondent

Casablanca Media Publishing (“Casablanca”) is a music publishing company located in

Toronto. ABKCO Music and Records Inc. (“ABKCO”) is a record label, music publisher,

and film and video production company headquartered in New York, New York.

7. The Respondent Canadian Musical Reproduction Rights Agency Ltd. (“CMRRA”) is a

music licensing collective representing music publishers. On behalf of music publishers,

CMRRA issues licences for the reproduction of musical works on various media,

including mechanical licensing for the reproduction of songs on CDs.

8. Sony, Universal and Casablanca are represented by CMRRA and have representatives

on the Board of Directors of CMRRA. ABKCO is represented by CMRRA but, to

Stargrove's knowledge, does not have representatives on its Board of Directors.

9. Anderson Merchandisers Canada Inc. (“Anderson”) (which is not a party to the case)

distributes CDs to major Canadian retailers, including Walmart and BestBuy. Anderson

1 This “Facts” section is identical to the “Facts” as set out in the Statement of Grounds and Material Facts
at Schedule “A” to Stargrove’s Proposed Notice of Application (paras 5-29).
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is the exclusive distributor for CDs in Walmart in Canada and is the distributor for

Stargrove’s CDs.

B. Licensing Musical Works in Canada

10. For the purposes of this Application, there are two copyrights that matter:

(1) The copyright in the musical work. In order to reproduce a musical work,
a party must obtain a “mechanical licence” from the holder of the
copyright in the musical work, if the work is protected by copyright. If the
work has fallen into the “public domain”, no licence is required to use the
work.

(2) The copyright in the master sound recording. In order to reproduce the
sound recording on which a musical work is fixed, a party must also
obtain a “master recording licence” from the holder of the copyright in
the sound recording. If the sound recording has fallen into the public
domain, no licence is required to use the sound recording.

11. Stargrove’s business is to manufacture and sell CDs. Its current business activity is to

manufacture and sell CDs of musical works whose sound recordings are in the public

domain. In order to do so, Stargrove needs to obtain mechanical licences for the works,

but does not need to obtain master recording licences. Stargrove then manufactures and

sells these CDs at very competitive prices.

12. Although a record label in Stargrove’s position can seek to obtain a mechanical licence

directly from the copyright holders, the common practice in Canada is for a record label

to apply for mechanical licences from CMRRA, which is the authorized representative for

most musical work copyright holders in Canada. For a record label of Stargrove’s size,

the typical way to obtain such mechanical licences is by entering into a mechanical
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licence agreement (“MLA”) with CMRRA. A record label that has signed an MLA obtains

mechanical licences on standard terms and at standard rates.

13. The standard mechanical royalty rate in Canada is currently $0.083 per song, per copy

(for recordings with a running time of five minutes or less). Applications to CMRRA are

granted as a matter of course at this standard rate. CMRRA’s contracts with the

publishers it represents (called “Affiliation Agreements”) contemplate that CMRRA

“shall” issue the mechanical licences on standard terms, unless the publisher decides

that it wants to deal directly with the record label to issue the licence.

14. In practice, the market for the issuance of mechanical licences operates as though it

were a compulsory system. The process is so automatic that record labels almost

always produce CDs even before they have obtained mechanical licences. Royalties

owed on these CDs are held pending the identification of the copyright owner.

C. Stargrove's Business Takes Off

15. In January 2015, Stargrove made an application to CMRRA for mechanical licences for

five titles (collectively, the “Titles”): The Beatles Love Me Do, The Beatles Can't Buy Me

Love, The Rolling Stones Little Red Rooster, Bob Dylan It Ain't Me Babe and The Beach

Boys Fun, Fun, Fun (each of these titles is a compilation of 10 or 11 songs).

16. For each of these titles, copyright in the musical work still exists (hence the need for a

mechanical licence), but copyright in the sound recording has expired. As such, the

sound recording is in the public domain, meaning that the public has the right to use and

copy that recording without permission.

17. With its mechanical licence application to CMRRA, Stargrove submitted the required

royalty payment of $13,799.10.
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18. CMRRA cashed Stargrove’s cheque and Stargrove began producing its CDs for sale.

The CDs went on sale in Walmart on February 3, 2015 for a retail price of $5.00. In the

first week of sales, The Beatles’ Love Me Do was Walmart’s top-selling CD, with 1,488

copies sold in one week alone.

D. The Respondents Order CMRRA to Stop Issuing Stargrove Mechanical Licences

19. The publishers associated with each of the Titles include ABKCO, Casablanca and Sony

(collectively, the “Title Holders”). One by one, and in quick succession, each of the Title

Holders gave instructions to CMRRA in January or February 2015 to stop issuing

mechanical licences to Stargrove.

20. A CMRRA representative professed her surprise to Stargrove at this instruction from the

Title Holders, but CMRRA followed their instruction. In fact, CMRRA went even further

and refused to grant Stargrove any mechanical licences, whether from one of the Title

Holders or not. Stargrove’s attempts to enter into an MLA were stymied by CMRRA, who

erected barrier after barrier to Stargrove’s application.

21. CMRRA refunded Stargrove’s royalty payment for the Titles at the end of February 2015.

22. On multiple occasions, Stargrove requested explanations for the refusals to grant

mechanical licences, both from CMRRA and from the Title Holders directly, and asked

them to reverse course. Stargrove has been refused an explanation, other than in a

letter from CMRRA, which stated that the Title Holders’ “refusal to deal is at least

partially related to the fact that there are public domain master recordings on the

products in question.”

23. The Title Holders are withholding mechanical licences in order to artificially extend

copyright over recordings that should be in the public domain. They are doing so in
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direct response to the legitimate competition that Stargrove was bringing to the market.

As set out above, some Title Holders have record label divisions, while others are

affiliated with record labels. They do not like Stargrove’s pricing model and the fact that

Stargrove was able to gain market share so quickly.

E. Universal Tried to Prevent or Harm Stargrove's Business

24. Randy Lennox, the CEO of Universal Music Canada Inc., sent an e-mail to the principals

of Anderson, the distributors of Stargrove’s CDs, asking Anderson to partner with

Universal to find solutions and resolve what he called a “public domain issue”.

25. Brian Greaves, an account manager at Universal Music Canada Inc., concocted

negative reviews on Walmart's website, complaining that Stargrove’s products were of

poor quality. He encouraged other Universal employees to do the same and to help him

with Universal’s “campaign” to discourage Anderson from distributing Stargrove’s CDs,

stating that poor reviews would deter Anderson from distributing Stargrove’s products in

the future. Walmart subsequently removed all the fake reviews from its site. Stargrove’s

CDs had a low return rate: of the over 2000 Stargrove CDs sold, only one CD was

returned.

26. Mr. Greaves noted that Stargrove’s CDs were taking away from Universal’s sales and

market share, and claimed that Universal had already successfully removed a Rolling

Stones title from the CDs offered for sale by Stargrove, despite the fact that the

copyright in question was held by ABKCO, not Universal.

F. The Respondents’ Campaign to Shut Stargrove Out

27. The Respondents mean to punish Stargrove for its low pricing and ability to compete

with established record labels. Ultimately, this keeps the prices of CDs high. The
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decision to instruct CMRRA to refuse to issue mechanical licences to Stargrove

surprised even the employees of CMRRA.

28. Since Stargrove has been shut out of the market, it has missed out on several lucrative

opportunities to market its CDs, resulting already in an estimated loss of $150,000 in

wholesale sales. Anderson wanted approximately 20,000 copies of Beatles CDs that

Stargrove would have otherwise produced. Anderson continues to identify marketing

opportunities for Stargrove through Walmart that Stargrove is unable to pursue because

of CMRRA’s and the Respondents’ refusal to issue it mechanical licences. As recently

as three weeks ago, Anderson identified a lack of stock of Beatles and Rolling Stones

CDs; it wanted Stargrove to help it fill its orders. Stargrove cannot do so, as long as it is

being unfairly and unlawfully blocked from the market.

29. Stargrove’s CDs have been pulled from Walmart’s shelves, and its sales – given that it

can obtain no mechanical licences from CMRRA – are now zero.

PART 3 - GROUNDS FOR INTERIM RELIEF

A. Stargrove has Applied for Relief Pursuant to Section 103.1

30. Concurrent with the filing of this Notice of Application, Stargrove Entertainment Inc.
(“Stargrove”) is filing the Leave Application pursuant to s. 103.1 of the Act for leave to
make an application under ss. 75, 76, and 77 of the Act.

31. Included with its Leave Application, Stargrove has filed the Proposed Application
pursuant to ss. 75, 76, and 77 of the Act, seeking relief against the Respondents on the
grounds set out in the Statement of Grounds and Material Facts at Schedule “A” to the
Proposed Application.
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B. The Leave Application and the Proposed Application Raise Serious Issues

32. The Leave Application raises two serious issues: (1) has Stargrove been directly
affected by the Respondents’ conduct?; and (2) could the Respondents’ conduct be the
subject of an order under ss. 75, 76 or 77?

33. The Proposed Application raises several serious issues, as further described in the
Statement of Grounds and Material Facts at Schedule “A” to the Proposed Application:

(a) Has Stargrove been substantially affected in its business or precluded from
carrying on its business due to its inability to obtain rights to reproduce musical
works (through mechanical licences and MLAs) to which the Title Holders hold
copyright from CMRRA on usual trade terms?

(b) Is Stargrove unable to obtain the right to reproduce musical works (through
mechanical licences and MLAs) from other suppliers?

(c) Is Stargrove willing and able to meet the usual trade terms of CMRRA and the
Title Holders for issuing mechanical licences?

(d) Are rights to reproduce musical works in ample supply?

(e) Is the Respondents’ refusal to deal likely to have an adverse effect on
competition in a market?

(f) Have the Respondents refused to supply a product or otherwise discriminated
against Stargrove because of Stargrove’s low pricing policy?

(g) Has the Respondents’ conduct had an adverse effect on competition in the
market for CDs in Canada, specifically in respect of public domain sound
recordings of popular music?

C. Stargrove Will be Irreparably Harmed Absent an Interim Order

34. Without an interim order requiring the Respondents to issue mechanical licences to
Stargrove, the Respondents will continue to withhold mechanical licences from
Stargrove, leaving Stargrove unable to sell the CDs it has manufactured and unable to
produce the additional CDs it planned to produce.

35. Because of the Respondents’ conduct, Stargrove’s CDs have been pulled from the
shelves of Walmart. Stargrove’s sales have been reduced to zero. It cannot obtain any
new mechanical licences from CMRRA because of CMRRA’s refusal to do business with
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Stargrove on usual or any trade terms. The Respondents’ conduct has caused Stargrove
to miss out on key business opportunities.

36. Even if Stargrove were to change its business model, CMRRA’s decision not to issue
Stargrove any mechanical licences to songs to which the Title Holders own copyright
effectively precludes Stargrove from participating in the CD market at all.

37. Without being able to obtain mechanical licences through CMRRA for the Titles and
other songs on the usual trade terms, Stargrove will go out of business. This damage
cannot be compensated in monetary damages, as such damages are not available
under the Act.

D. The Balance of Convenience Favours Granting an Interim Order

38. The balance of convenience favours granting the interim order. The irreparable harm
that Stargrove is poised to suffer if an interim order is denied is far greater than any
arguable harm to the Respondents.

39. Stargrove simply seeks an interim order granting it the right to be issued rights to
reproduce songs (through mechanical licences or MLAs) through CMRRA on the same
trade terms to which all other applicants are entitled when applying for mechanical
licences. Granting the interim relief sought will maintain the industry’s typical mechanical
licensing process pending the hearing of the Leave Application and the Proposed
Application.

40. In addition to the harm Stargrove will suffer, consumers will also be harmed if the interim
order is not granted. Stargrove produces competitively-priced CDs that are in consumer
demand. If Stargrove is prevented from entering into or expanding in the market and
from competing with record labels, the price of CDs will be maintained artificially high.

41. The Respondents will suffer no corresponding anticompetitive harm. They will merely be
required to do business with Stargrove on the same terms that they ordinarily do
business with each other and other companies in the market.

42. Stargrove’s products are of good quality and will do no harm to the reputation of the
Respondents or the songs to which they hold copyright.
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43. In support of this Application, and the Grounds and Material Facts set out above,
Stargrove relies on:

(a) the affidavit of Terry Perusini, sworn August 26, 2015;

(b) the affidavit of Mario Bouchard, sworn August 27, 2015;

(c) the Leave Application;

(d) the Proposed Application;

(e) the Competition Act, RSC 1985, c C-34, as amended, including
ss. 75, 76, 77, 103.1 and 104;

(f) the Competition Tribunal Rules, SOR/2008-141; and

(g) such further and other grounds and material facts as counsel may
advise and the Tribunal may permit.
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PART I - THE APPLICATION IN A NUTSHELL

1. Stargrove seeks leave to commence an application to the Competition Tribunal

against the Respondents pursuant to s. 103.1 of the Competition Act. Stargrove’s

proposed application alleges that the Respondents have violated ss. 75, 76, and

77 of the Act by refusing to grant “mechanical licences” to Stargrove, which

Stargrove needs to manufacture and sell low-cost CDs in Canada.

2. Stargrove is a record label that manufactures CD compilations of sound

recordings of The Beatles, The Rolling Stones, and other artists for sale at low

prices ($5.00) at Walmart stores. It can offer such low prices because the sound

recordings from which it prepares the CDs are no longer protected by copyright;

they are in the public domain. As such, Stargrove does not require a “master

sound recording licence” to use the recordings.

3. Although the sound recordings are in the public domain, the musical works

(songs) on the recordings continue to be copyright protected. Stargrove therefore

requires what are known as “mechanical licences” for each song it seeks to use.

In Canada, there are standard industry practices and terms that govern the

issuance of mechanical licences; for the songs relevant to this application, these

are administered by the Canadian Musical Reproduction Rights Agency.

Stargrove is willing to abide by those terms and practices. The Respondents,

however, have banded together to shut Stargrove out of the market, having

CMRRA deny Stargrove any mechanical licences (not just for the titles in

question).
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4. Stargrove is being targeted for its low pricing model, but the real victims are

consumers; instead of being able to buy popular titles for just $5.00 per CD, they

pay much more.

5. The Respondents have campaigned to block Stargrove by pressuring

Stargrove’s distributor, concocting false negative reviews of Stargrove’s CDs,

and having CMRRA refuse to deal with Stargrove on standard terms. They have

violated sections 75, 76, and 77 of the Competition Act, depriving consumers of

competitive prices and artificially extending copyright over public domain

recordings. This has negatively affected competition.

6. Stargrove’s proposed application readily meets the low threshold required on a

leave application. The conduct complained of could be the subject of an order

pursuant to each of sections 75, 76 and 77. It has directly and substantially

affected Stargrove’s business and has resulted in a substantial lessening or

prevention of competition. The Application should be granted.

PART II - STATEMENT OF FACTS

A. The Parties

7. The Applicant, Stargrove Entertainment Inc. (“Stargrove”), is a company

incorporated in July 2014 under the laws of Ontario. Stargrove is a record label in

the business of manufacturing and selling competitively-priced musical compact

discs (“CDs”).1

1 Affidavit of Terry Perusini sworn August 26, 2015 (“Perusini Affidavit”), para 3.
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8. The Respondents Sony/ATV Music Publishing Canada Co. and Sony Music

Entertainment Canada Inc. (collectively, “Sony”) and Universal Music Publishing

Group Canada and Universal Music Canada Inc. (collectively, “Universal”) are

music publishing companies and record labels located in Toronto, Ontario. The

Respondent Casablanca Media Publishing (“Casablanca”) is a music publishing

company located in Toronto. The Respondent ABKCO Music and Records Inc.

(“ABKCO”) is a record label, music publisher, and film and video production

company headquartered in New York, New York. 2

9. The Respondent Canadian Musical Reproduction Rights Agency Ltd. (“CMRRA”)

is a music licensing collective representing music publishers. On behalf of music

publishers, CMRRA issues licences for the reproduction of musical works on

various media, including mechanical licensing for the reproduction of songs on

CDs.3

10. Sony, Universal and Casablanca are represented by CMRRA and have

representatives on the Board of Directors of CMRRA. ABKCO is represented by

CMRRA but, to Stargrove’s knowledge, does not have representatives on its

Board of Directors.4

11. Anderson Merchandisers Canada Inc. (“Anderson”) (which is not a party to the

case, but plays an important role in the market) distributes CDs to major

Canadian retailers, including Walmart and BestBuy. Anderson is the exclusive

2 Perusini Affidavit, ibid, paras 4-6.
3 Perusini Affidavit, ibid, para 7; Affidavit of Mario Bouchard, sworn August 27, 2015, Exhibit “A”
(“Bouchard Affidavit”), para 25.
4 Perusini Affidavit, supra note 1 at para 8.
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distributor for CDs in Walmart in Canada and is the distributor for Stargrove’s

CDs.

B. Licensing Musical Works in Canada

12. For the purposes this Application, there are two copyrights that matter:5

(1) The copyright in the musical work. In order to reproduce a musical

work, a party must obtain a “mechanical licence” from the holder

of the copyright in the musical work, if the work is protected by

copyright. If the work has fallen into the “public domain”, no licence

is required to use the work.

(2) The copyright in the master sound recording. In order to reproduce

the sound recording on which a musical work is fixed, a party must

also obtain a “master recording licence” from the holder of the

copyright in the sound recording, if the sound recording is protected

by copyright. If the sound recording has fallen into the “public

domain”, no licence is required to use the sound recording.

C. Stargrove’s Business Model

13. Stargrove’s business is to manufacture and sell CDs. Its current business activity

is to manufacture and sell CDs of musical works whose sound recordings are in

the public domain. In order to do so, Stargrove needs to obtain mechanical

licenses for the works, but does not need to obtain master sound recording

5 Perusini Affidavit, ibid at paras 9-10; Bouchard Affidavit, supra note 3 at paras 18-19.
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licences. Stargrove then manufactures and sells these CDs at very competitive

prices.6

14. Although a record label in Stargrove’s position can seek to obtain a mechanical

licence directly from the publisher, the common practice in Canada is for a record

label to apply for mechanical licences from CMRRA, which is the authorized

representative for most musical work copyright holders in Canada. CMRRA

distributes royalties to publishers, who in turn pay royalties to the authors of

musical works for which a licence was issued.7

15. CMRRA offers two options for mechanical licences: (i) “pay-as-you-press”

licencing and (ii) three standard Mechanical Licencing Agreements (“MLA”).

CMRRA suggests that pay-as-you-press licences are appropriate for licensees

who only occasionally manufacture products in Canada or who do so in small

quantities.8

16. For a record label of Stargrove’s size, the typical (and most cost-efficient) way to

obtain such mechanical licenses is by entering into an MLA with CMRRA.9 A

record label that has signed an MLA obtains mechanical licences on standard

terms and at standard rates.

17. The standard mechanical royalty rate in Canada is currently $0.083 per song, per

copy (for recordings with a running time of five minutes or less).10 The royalty

6 Perusini Affidavit, ibid at para 20.
7 Bouchard Affidavit, ibid at para 31.
8 Perusini Affidavit, ibid at para 16; Bouchard Affidavit, supra note 3 at note 17.
9 Perusini Affidavit, ibid at para 16.
10 Perusini Affidavit, ibid at para 17.
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rate is fixed on a per song/per copy basis, irrespective of the price for which a CD

is sold. Applications by record labels to CMRRA for mechanical licences are

granted as a matter of course at this standard rate.11

18. CMRRA’s contracts with the publishers it represents (called “Affiliation

Agreements”) contemplate that CMRRA “shall” issue the mechanical licences on

standard terms, unless the publisher decides that it wants to deal directly with the

record label to issue the licence.12 This is the only situation in which the MLA

provides that CMRRA may decline to issue a licence to a record label that has

otherwise complied with the terms of its MLA.13

19. In practice, the market for the issuance of mechanical licences operates as

though it were a compulsory system. The process is so automatic that record

labels press and sell CDs before obtaining mechanical licences. Royalties owed

on these CDs are held pending the identification of the copyright owner.14

D. Stargrove’s Business Takes Off

20. In January 2015, Stargrove made an application to CMRRA for mechanical

licences for five titles (collectively, the “Titles”): The Beatles Love Me Do, The

Beatles Can’t Buy Me Love, The Rolling Stones Little Red Rooster, Bob Dylan It

11 The mechanical royalty rate may be lower for certain budget-priced CDs. Bouchard Affidavit, supra
note 3 at paras 36-37.
12 Bouchard Affidavit, ibid at para 34.
13 Bouchard Affidavit, ibid at para 34.
14 Bouchard Affidavit, ibid at paras 29, 41-49.
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Ain’t Me Babe and The Beach Boys Fun, Fun, Fun (each of these titles is a

compilation of 11 songs).15

21. For each of these titles, copyright in the musical work still exists (hence the need

for a mechanical license), but copyright in the sound recording has expired. As

such, the sound recording is in the public domain, meaning that the public has

the right to use and copy that recording without permission.

22. Although an MLA would be more appropriate for a record label like Stargrove,

CMRRA required Stargrove to apply for a pay-as-you-press licence for the

mechanical licences.16 With its application, Stargrove submitted the required

royalty payment of $13,799.10.17

23. CMRRA cashed Stargrove’s cheque and Stargrove began producing its CDs for

sale. The CDs went on sale at Walmart on February 3, 2015 for a retail price of

$5.00 each. Consumers reacted positively to this offering. In the first week of

sales, The Beatles’ Love Me Do was Walmart’s top-selling CD, with 1,488 copies

sold. Three of Stargrove’s other titles also had strong initial sales: Fun, Fun, Fun,

It Ain’t Me Babe, and Can’t Buy Me Love sold a combined total of 755 units in

their first week of sales.18

15 Perusini Affidavit, supra note 1 at paras 24, 25, 27 and 31.
16 Perusini Affidavit, ibid at para 32.
17 Perusini Affidavit, ibid at para 32.
18 Perusini Affidavit, ibid at para 34.
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E. The Respondents Order CMRRA to Stop Issuing Stargrove Mechanical Licences

24. The publishers associated with the Titles include ABKCO, Casablanca and Sony

Publishing (collectively, the “Title Holders”). One by one, and in quick

succession, each of the Title Holders gave instructions to CMRRA in January or

February 2015 to refuse to issue the mechanical licences for Stargrove.

25. A CMRRA representative professed her surprise to Stargrove at these

instructions from the Title Holders, but CMRRA followed their instructions. In fact,

CMRRA went even further, and refused to grant Stargrove any mechanical

licences, whether from one of the Title Holders or not.19 Stargrove’s attempts to

enter into an MLA were stymied by CMRRA, which erected barrier after barrier to

Stargrove’s application.

26. CMRRA refunded Stargrove’s royalty payment for the Titles at the end of

February, 2015, causing the sale of Stargrove’s CDs to grind to a halt.20

27. On multiple occasions, Stargrove requested explanations for the refusals to grant

mechanical licences, both from CMRRA and from the Title Holders directly, and

asked them to reverse course. Stargrove has been refused an explanation, other

than in a letter from CMRRA, which stated that the Title Holders’ “refusal to deal

is at least partially related to the fact that there are public domain master

recordings on the products in question.”21 The responses that Stargrove received

from ABKCO and Casablanca representatives stated, in part, that ABKCO and

19 Perusini Affidavit, ibid at paras 40-43.
20 Perusini Affidavit, ibid at para 45.
21 Perusini Affidavit, ibid at para 60.
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Casablanca were not required to provide an explanation for their refusal to grant

licences.22

28. The Title Holders are withholding mechanical licences in order to artificially

extend copyright over recordings that should be in the public domain. They are

doing so in direct response to the legitimate competition that Stargrove’s low

pricing policy was bringing to the market. As set out above, some Title Holders

have record label divisions, while others are affiliated with record labels. They do

not like the fact that Stargrove was able to gain market share so quickly.

F. Universal Tried to Prevent or Harm Stargrove’s Business

29. In February 2015, fabricated, negative reviews were posted on Walmart’s

website about Stargrove’s Beatles’ titles.23

30. Randy Lennox, the CEO of Universal Music Canada, sent an e-mail to the

principals of Anderson, the distributors of Stargrove’s CDs, asking Anderson not

to carry Stargrove’s products and to partner with Universal to resolve what he

called a “public domain issue”.24

31. Brian Greaves, an account manager at Universal Music Canada, created reviews

on Walmart’s website, complaining of the poor quality of Stargrove’s products.

He also encouraged other Universal Music Canada employees to do the same

and help him with his “campaign” to discourage Anderson from distributing

22 Perusini Affidavit, ibid at paras 64-65.
23 Perusini Affidavit, ibid at paras 46-49.
24 Perusini Affidavit, ibid at para 51.

61



- 10 -

Stargrove’s products in the future.25 Walmart subsequently removed all the fake

reviews from its site. Stargrove’s CDs had a low return rate: of the over 2000

Stargrove CDs sold, only one CD was returned.26

32. Mr. Greaves noted that Stargrove’s CDs were taking away from Universal’s sales

and market share, and claimed that Universal had already successfully removed

a Rolling Stones title from the CDs offered by Stargrove for sale, despite the fact

that the copyright in question was held by ABKCO, not Universal.27 Clearly,

Universal worked with ABKCO and CMRRA to have the title pulled from shelves.

33. Universal’s reaction shows what an effective competitor Stargrove was going to

be. The fact that Stargrove could attract so many customers in such a brief time,

ousting major record labels’ stranglehold on Top Ten lists at Walmart, had clearly

provoked concern among the Title Holders, and prompted this concerted effort to

prevent Stargrove from entering the market and competing for CD sales.

G. The Respondents Campaign to Shut Stargrove Out

34. The Respondents mean to punish Stargrove for its low pricing and ability to

compete with established record labels. Ultimately, this keeps the prices of CDs

high. Mechanical licences are ordinarily issued as a matter of course within the

MLA structure. The process is so automatic that record labels almost always

produce CDs even before they have obtained mechanical licenses.28 The

25 Perusini Affidavit, ibid at paras 50 and 52.
26 Perusini Affidavit, ibid at paras 49, 53.
27 Perusini Affidavit, ibid at para 52.
28 Bouchard Affidavit, supra note 3 at para 29.
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decision to instruct CMRRA to refuse to issue mechanical licences to Stargrove

surprised even the employees of CMRRA.

35. Since Stargrove has been shut out of the market, it has missed out on several

lucrative opportunities to market its CDs.

36. For instance, Anderson wanted Beatles CDs that Stargrove would have

otherwise produced. Anderson continues to identify opportunities for Stargrove

through Walmart that Stargrove is unable to pursue because of CMRRA and the

Respondents’ refusal to issue it mechanical licenses.29 As recently as three

weeks ago, Anderson noted a lack of stock of Beatles and Rolling Stones CDs; it

wanted Stargrove to help it fill its orders.30 Stargrove cannot do so, as long as it

is being unfairly and unlawfully blocked from the market.

37. Stargrove was offered the opportunity to put 20,000 CDs of its two Beatles titles

in Walmart locations for a promotional “front of store” bin sale for three weeks,

from July 25 to August 14, 2015. It was unable to seize this opportunity because

of the Respondents’ refusal to grant mechanical licences to Stargrove.31

38. These lost opportunities alone have resulted in an estimated loss to Stargrove of

$150,000 in wholesale sales.32

39. Stargrove’s CDs have been pulled from Walmart’s shelves, and its sales – given

that it can obtain no mechanical licenses from CMRRA – are now zero.

29 Perusini Affidavit, supra note 1 at paras 78-79.
30 Perusini Affidavit, ibid at para 79.
31 Perusini Affidavit, ibid at paras 76-77.
32 Perusini Affidavit, ibid at paras 76-77.
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H. Stargrove Seeks Relief at the Competition Tribunal

40. Based on the foregoing, Stargrove filed this Application for leave to commence a

proceeding against the Respondents pursuant to s. 75, s. 76 and s. 77 of the

Competition Act (“Act”). At Schedule “A” to its Notice of Application for Leave, it

has attached its proposed Notice of Application against the Respondents if leave

is granted.

41. Stargrove has concurrently filed an Application seeking an interim and

interlocutory order to compel the Respondents to deal with Stargrove on

CMRRA’s ordinary trade terms pending the result of this leave Application and, if

it is granted, the application on the merits.33

PART III - ISSUE

42. The sole issue on this Application is whether Stargrove should be granted leave

to make an application under ss. 75, 76, and/or 77 against the Respondents.

PART IV - ARGUMENT

The Applicable Legal Test

43. Section 103.1 of the Act grants private parties the right to commence an

application pursuant to ss. 75, 76 or 77 of the Act, with leave of the Competition

Tribunal (“Tribunal”):

33 Application for Interim Order.
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Leave to make application under section 75, 76 or 77

103.1 (1) Any person may apply to the Tribunal for leave to make
an application under section 75, 76 or 77. The application for leave
must be accompanied by an affidavit setting out the facts in support
of the person’s application under that section.

44. Subsections 103.1(7) and 103.1(7.1) set out the tests to be employed by the

Tribunal for requests for leave under that section to commence an action

pursuant to s. 75 and s. 76, respectively:

Granting leave to make application under section 75 or 77

(7) The Tribunal may grant leave to make an application under
section 75 or 77 if it has reason to believe that the applicant is
directly and substantially affected in the applicants’ business by any
practice referred to in one of those sections that could be subject to
an order under that section.

Granting leave to make application under section 76

(7.1) The Tribunal may grant leave to make an application under
section 76 if it has reason to believe that the applicant is directly
affected by any conduct referred to in that section that could be
subject to an order under that section.

45. When determining whether to grant leave, the Tribunal is to ask whether the

leave application is supported “by sufficient credible evidence to give rise to a

bona fide belief that the applicant may have been directly and substantially

affected in the applicant’s business by a reviewable practice, and that the

practice in question could be subject to an order.”34

46. The standard of proof on a leave application pursuant to s. 103.1 is lower than

when the application is considered on its merits. The Tribunal needs to be

34 National Capital News Canada v Milliken, 2002 Comp Trib 41 at para 14.
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satisfied that the respondent’s practice could be the subject of an order. The

burden of proof is lower than the ordinary burden of balance of probabilities.35

47. With this lower standard of proof in mind, the Tribunal must answer two

questions on this leave application: (1) has Stargrove been directly and

substantially affected in its business by a reviewable practice?; and (2) could the

reviewable practice in question be the subject of an order pursuant to the

sections of the Act on which Stargrove relies?

Question #1: Stargrove Has Been Directly and Substantially Affected in its
Business by the Respondents’ Conduct

48. An application under s. 103.1 of the Act requires sufficient credible evidence to

give rise to a bona fide belief that the applicant may have been directly and

substantially affected in its business by a reviewable practice. A “substantial”

effect on business means something just beyond de minimis. The evidence must

be direct and not speculative.36

49. Together, the Respondents have campaigned to keep Stargrove from obtaining

mechanical licences, and have effectively shut Stargrove out of the CD market

entirely. Their conduct should therefore be considered collectively, rather than

individually.

50. The Respondents’ conduct has gutted Stargrove’s business model and

effectively locked it out of access to CMRRA, the gatekeeper for mechanical

35 Symbol Technologies Canada ULC v Barcode Systems Inc, 2004 FCA 339 at para 17 [Barcode].
36 Canada (Director of Investigation & Research) v Chrysler Canada Ltd (1989), 27 CPR (3d) 1 (Comp
Trib) at 23; aff'd (1991), 38 CPR (3d) 25 (FCA).
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licences. Unless the Tribunal grants relief to Stargrove, it will be put out of

business, and its competitive impact will vanish.

51. The Titles effectively constitute Stargrove’s entire business. There is therefore no

need for the Tribunal to analyze whether the harm created by the Respondents

has a substantial effect on Stargrove’s business as a whole – it is specifically

targeted at Stargrove’s whole business. Even if Stargrove were to change its

business model and focus on titles not controlled by the Title Holders, CMRRA’s

decision not to enter into an MLA with Stargrove precludes it from participating in

CD sales to any credible degree. There is no question that Stargrove’s business

has been substantially and directly affected by the Respondents’ conduct.

Question #2: The Respondents’ Conduct Could be Subject to an Order Pursuant
to Sections 75, 76, and 77 of the Act

52. In assessing the potential merits of a case, the Tribunal may address the relevant

elements summarily in keeping with the expeditious nature of the leave

proceeding under section 103.1.37

53. Subsection 75(1) of the Act sets out the requirements for the reviewable trade

practice of refusal to deal:

Jurisdiction of Tribunal where refusal to deal

75. (1) Where, on application by the Commissioner or a person granted leave
under section 103.1, the Tribunal finds that

(a) a person is substantially affected in his business or is precluded
from carrying on business due to his inability to obtain adequate
supplies of a product anywhere in a market on usual trade terms,

37 Barcode, supra note 35 at para 19.
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(b) the person referred to in paragraph (a) is unable to obtain
adequate supplies of the product because of insufficient
competition among suppliers of the product in the market,

(c) the person referred to in paragraph (a) is willing and able to meet
the usual trade terms of the supplier or suppliers of the product,

(d) the product is in ample supply, and

(e) the refusal to deal is having or is likely to have an adverse effect
on competition in a market,

the Tribunal may order that one or more suppliers of the product in the market
accept the person as a customer within a specified time on usual trade terms
unless, within the specified time, in the case of an article, any customs duties on
the article are removed, reduced or remitted and the effect of the removal,
reduction or remission is to place the person on an equal footing with other
persons who are able to obtain adequate supplies of the article in Canada.

54. Unlike other forms of intellectual property which may not ordinarily meet these

criteria,38 the right to reproduce songs (through mechanical licences) is subject to

standard rates and usual supply terms, with MLAs being ordinarily available to

anyone willing to pay applicable fees and abide by standard terms. Stargrove is

being uniquely targeted and discriminated against by CMRRA and the Title

Holders; even CMRRA acknowledged that this is out of the ordinary.

55. This case meets all five requirements of s. 75:

(a) As set out above in response to Question #1, Stargrove’s business is

substantially affected by its inability to obtain the right to reproduce the

musical works (through mechanical licences) for the Titles. Stargrove has

lost an opportunity to put at least 20,000 CDs in Walmart locations for a

promotional “front of store” bin sale for three weeks, from July 25 to

August 14, 2015. There are other opportunities and promotions that

38 Canada (Director of Investigation & Research) v Warner Music Canada Ltd (1997), 78 CPR (3d) 321,
CT-1997/003 Doc #22 (Comp Trib).
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Stargrove could have participated in had it been granted mechanical

licences by the Respondents.

(b) Stargrove is unable to otherwise obtain the right to reproduce the musical

works because the rights are in the sole control of the Respondents (there

is insufficient competition among “suppliers” in the market).

(c) Stargrove is willing to meet the usual trade terms of the Respondents

through CMRRA.

(d) The granting of rights to reproduce songs is not limited in supply – as

noted above, mechanical licences are normally granted as a matter of

course.

(e) The Respondents’ refusal to deal is having an adverse effect on

competition in the market for CD sales in Canada, specifically in respect of

popular music whose sound recordings are in the public domain. The

Respondents clearly recognized Stargrove for what it is: a maverick that

has identified a way to disrupt the market and offer consumers a product

they seek at far lower prices than are currently available. By blocking

Stargrove’s CD sales, the Respondents are artificially suppressing

competition in the market, creating a corresponding artificial inflation of

their own market share and the prices for CDs. The consuming public,

whose purchase decisions made Stargrove’s CDs top sellers in their first

week of sales, is being denied the low-cost alternative that Stargrove

seeks to provide.
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56. Similarly, there is sufficient credible evidence that the Tribunal could make an

order against the Respondents pursuant to ss. 76(2) and 76(8) of the Act:

Price maintenance

76. (1) On application by the Commissioner or a person granted leave under
section 103.1, the Tribunal may make an order under subsection (2) if the
Tribunal finds that

(a) a person referred to in subsection (3) directly or indirectly

(ii) has refused to supply a product to or has otherwise
discriminated against any person or class of persons engaged in
business in Canada because of the low pricing policy of that
other person or class of persons; and

(b) the conduct has had, is having or is likely to have an adverse effect on
competition in a market.

…

Persons subject to order

(3) An order may be made under subsection (2) against a person who

(a) is engaged in the business of producing or supplying a product;

… or

(c) has the exclusive rights and privileges conferred by a patent, trade-mark,
copyright, registered industrial design or registered integrated circuit
topography.

…

Refusal to supply

(8) If, on application by the Commissioner or a person granted leave under
section 103.1, the Tribunal finds that any person, by agreement, threat, promise
or any like means, has induced a supplier, whether within or outside Canada, as
a condition of doing business with the supplier, to refuse to supply a product to a
particular person or class of persons because of the low pricing policy of that
person or class of persons, and that the conduct of inducement has had, is
having or is likely to have an adverse effect on competition in a market, the
Tribunal may make an order prohibiting the person from continuing to engage in
the conduct or requiring the person to do business with the supplier on usual
trade terms.
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57. The Respondents could be subject to an order under s. 76(2) pursuant to both

ss. 76(3)(a) and (c). The Respondents are engaged in the business of producing

and supplying products – in the case of the record labels, CDs, and in the case of

the publishers and CMRRA, the right to reproduce musical works by way of

mechanical licences and MLAs. They also have copyright to the songs

associated with the mechanical licences – s. 76(3)(c) explicitly makes intellectual

property holders subject to an order under that subsection.

58. The Respondents’ conduct falls within s. 76(1)(a)(ii) because they have refused

to supply a product to Stargrove. Specifically, the Respondents have refused to

grant Stargrove the right to reproduce musical works in an attempt to keep

Stargrove from competing in the market for CDs where the sound recordings are

in the public domain. The Respondents are doing so because Stargrove’s low

pricing policies were going to disrupt the CD market and take away market share

from the record labels.

59. The Respondents have also acted contrary to s. 76(1)(a)(ii) because they have

“otherwise discriminated against” Stargrove. The Respondents have

discriminated against Stargrove by denying it access to the right to reproduce

musical works (through mechanical licences and an MLA), and refusing to deal

with it on terms similar to the terms that would apply to any other record label.

This discrimination arises because of Stargrove's low pricing policy. E-mails from

executives at Universal identify that the refusal to supply and discriminatory

treatment occurred because Stargrove’s $5.00 CDs were gaining market share.
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60. The Respondents have also acted contrary to s. 76(8) by inducing CMRRA, as a

condition of doing business with the Respondents, to refuse to supply the

relevant rights (through mechanical licences and an MLA) to Stargrove. This

refusal arises because of Stargrove’s low pricing policy.

61. The Respondents’ refusal to supply has impeded Stargrove’s entry into and

expansion in the CD market in Canada and has resulted, and is likely to result, in

a substantial lessening or prevention of competition, as consumers are being

denied access to the low-cost CDs they want. As Mr. Greaves of Universal

noted, Stargrove’s sales were eating into the established players’ market share.

Stargrove’s strong sales in just one week in the market, and the frequent

requests by Anderson for more product, are indicative of the adverse impact on

competition.

62. Subsection 77 has also been violated by the Respondents in this case:

Definitions

77. (1) For the purposes of this section,

“exclusive dealing” means

(a) any practice whereby a supplier of a product, as a condition of
supplying the product to a customer, requires that customer to

(i) deal only or primarily in products supplied by or designated by
the supplier or the supplier’s nominee, or

(ii) refrain from dealing in a specified class or kind of product
except as supplied by the supplier or the nominee, and

(b) any practice whereby a supplier of a product induces a customer to
meet a condition set out in subparagraph (a)(i) or (ii) by offering to supply
the product to the customer on more favourable terms or conditions if the
customer agrees to meet the condition set out in either of those
subparagraphs;
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…

Exclusive dealing and tied selling

(2) Where, on application by the Commissioner or a person granted leave under
section 103.1, the Tribunal finds that exclusive dealing or tied selling, because it
is engaged in by a major supplier of a product in a market or because it is
widespread in a market, is likely to

(a) impede entry into or expansion of a firm in a market,

(b) impede introduction of a product into or expansion of sales of a
product in a market, or

(c) have any other exclusionary effect in a market,

with the result that competition is or is likely to be lessened substantially, the
Tribunal may make an order directed to all or any of the suppliers against whom
an order is sought prohibiting them from continuing to engage in that exclusive
dealing or tied selling and containing any other requirement that, in its opinion, is
necessary to overcome the effects thereof in the market or to restore or stimulate
competition in the market.

63. The Title Holders are the major suppliers of the rights to reproduce musical

works (through mechanical licences and MLAs) in the market (in fact, they are

the only suppliers for the Titles). Currently, the Respondent record labels are the

only suppliers of CDs of the relevant songs. Their behaviour is specifically aimed

at preventing Stargrove from entering and expanding in the market.

64. In addition to using their power over the Titles and their position within CMRRA to

coordinate this harm to Stargrove, they also, in the case of Universal, sought to

use their position in the broader CD market to influence Anderson to stop dealing

with Stargrove.

65. Universal pressured Anderson not to distribute products of Stargrove’s that

competed with Universal’s, offering veiled incentives and making veiled threats to

73



- 22 -

deter Anderson from dealing with Stargrove.39 Universal also placed negative

reviews of Stargrove’s CDs on Walmart’s website with a view to obtaining a

similar advantage in the market. Further, Universal appears to have been

complicit in ABKCO and CMRRA’s activities with respect to the Rolling Stones

title in issue.

66. The Respondents’ conduct is not a legitimate exercise of intellectual property

rights.

67. The Competition Bureau’s Intellectual Property Enforcement Guidelines explain

that the circumstances in which the Bureau could apply the Act to anticompetitive

conduct involving intellectual property rights includes circumstances involving

anticompetitive conduct that is “something more than the mere exercise of the IP

right”.40 The Guidelines go on to state:

…If a company uses IP protection to engage in conduct that creates, enhances
or maintains market power as proscribed by the Competition Act, then the
Bureau may intervene.

When joint conduct of two or more firms lessens or prevents competition, the
competitive harm clearly flows from something more than the mere exercise of
the IP right to refuse.41

68. This is clearly the case here, with the various Respondents banding together with

CMRRA to shut Stargrove out.

39 Perusini Affidavit, supra note 1 at para 30.
40 Competition Bureau, Intellectual Property Enforcement Guidelines (Ottawa: 1 September 2000), s. 4.2
at p 7.
41 Ibid, s. 4.2.1 at p. 8.
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69. The United States Department of Justice and Federal Trade Commission

describe the intersection between intellectual property law and antitrust law in

their Antitrust Guidelines for the Licensing of Intellectual Property:

Intellectual property law bestows on the owners of intellectual property certain
rights to exclude others. These rights help the owners to profit from the use of
their property. An intellectual property owner's rights to exclude are similar to the
rights enjoyed by owners of other forms of private property. As with other forms
of private property, certain types of conduct with respect to intellectual property
may have anticompetitive effects against which the antitrust laws can and do
protect. …

… As in other antitrust contexts, however, market power could be illegally
acquired or maintained, or, even if lawfully acquired and maintained, would be
relevant to the ability of an intellectual property owner to harm competition
through unreasonable conduct in connection with such property.42

70. While Stargrove does not gainsay the Respondents’ rights to benefit from their

intellectual property, the Respondents may not exploit it in a manner that violates

the Act, as they are doing in this case.

71. Stargrove has met the low threshold required on a leave application pursuant to

s. 103.1. It should be granted leave.

PART V - ORDER SOUGHT

72. Stargrove seeks an order:

(a) granting it leave to commence an Application against the

Respondents pursuant to ss. 75, 76, and 77 of the Act, in the

form contained within the Proposed Notice of Application;

and

42 United States Department of Justice and Federal Trade Commission, Antitrust Guidelines for the
Licensing of Intellectual Property (6 April 1995), ss. 2.1, 2.2.
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Schedule “B” – Statutes and Regulations

Competition Act, RSC, 1985, c C-34

PART VIII MATTERS REVIEWABLE BY TRIBUNAL

RESTRICTIVE TRADE PRACTICES

Refusal to Deal

Jurisdiction of Tribunal where refusal to deal

75. (1) Where, on application by the Commissioner or a person granted leave
under section 103.1, the Tribunal finds that

(a) a person is substantially affected in his business or is precluded from carrying on
business due to his inability to obtain adequate supplies of a product anywhere in a
market on usual trade terms,

(b) the person referred to in paragraph (a) is unable to obtain adequate supplies of
the product because of insufficient competition among suppliers of the product in the
market,

(c) the person referred to in paragraph (a) is willing and able to meet the usual trade
terms of the supplier or suppliers of the product,

(d) the product is in ample supply, and

(e) the refusal to deal is having or is likely to have an adverse effect on competition
in a market,

the Tribunal may order that one or more suppliers of the product in the market accept
the person as a customer within a specified time on usual trade terms unless, within the
specified time, in the case of an article, any customs duties on the article are removed,
reduced or remitted and the effect of the removal, reduction or remission is to place the
person on an equal footing with other persons who are able to obtain adequate supplies
of the article in Canada.

When article is a separate product

(2) For the purposes of this section, an article is not a separate product in a market
only because it is differentiated from other articles in its class by a trade-mark,
proprietary name or the like, unless the article so differentiated occupies such a
dominant position in that market as to substantially affect the ability of a person to carry
on business in that class of articles unless that person has access to the article so
differentiated.
Definition of “trade terms”
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(3) For the purposes of this section, the expression “trade terms” means terms in
respect of payment, units of purchase and reasonable technical and servicing
requirements.

Inferences

(4) In considering an application by a person granted leave under section 103.1, the
Tribunal may not draw any inference from the fact that the Commissioner has or has not
taken any action in respect of the matter raised by the application.

Price Maintenance

Price maintenance

76. (1) On application by the Commissioner or a person granted leave under
section 103.1, the Tribunal may make an order under subsection (2) if the Tribunal finds
that

(a) a person referred to in subsection (3) directly or indirectly

(i) by agreement, threat, promise or any like means, has influenced upward, or
has discouraged the reduction of, the price at which the person’s customer or
any other person to whom the product comes for resale supplies or offers to
supply or advertises a product within Canada, or

(ii) has refused to supply a product to or has otherwise discriminated against any
person or class of persons engaged in business in Canada because of the low
pricing policy of that other person or class of persons; and

(b) the conduct has had, is having or is likely to have an adverse effect on
competition in a market.

Order

(2) The Tribunal may make an order prohibiting the person referred to in subsection
(3) from continuing to engage in the conduct referred to in paragraph (1)(a) or requiring
them to accept another person as a customer within a specified time on usual trade
terms.

Persons subject to order

(3) An order may be made under subsection (2) against a person who

(a) is engaged in the business of producing or supplying a product;

(b) extends credit by way of credit cards or is otherwise engaged in a business that
relates to credit cards; or

(c) has the exclusive rights and privileges conferred by a patent, trade-mark,
copyright, registered industrial design or registered integrated circuit topography.
…
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Refusal to supply

(8) If, on application by the Commissioner or a person granted leave under section
103.1, the Tribunal finds that any person, by agreement, threat, promise or any like
means, has induced a supplier, whether within or outside Canada, as a condition of
doing business with the supplier, to refuse to supply a product to a particular person or
class of persons because of the low pricing policy of that person or class of persons,
and that the conduct of inducement has had, is having or is likely to have an adverse
effect on competition in a market, the Tribunal may make an order prohibiting the
person from continuing to engage in the conduct or requiring the person to do business
with the supplier on usual trade terms.
…

Inferences

(10) In considering an application by a person granted leave under section 103.1,
the Tribunal may not draw any inference from the fact that the Commissioner has or has
not taken any action in respect of the matter raised by the application.
…

(12) For the purposes of this section, “trade terms” means terms in respect of
payment, units of purchase and reasonable technical and servicing requirements.

Exclusive Dealing, Tied Selling and Market Restriction

Definitions

77. (1) For the purposes of this section,
“exclusive dealing”
« exclusivité »

“exclusive dealing” means

(a) any practice whereby a supplier of a product, as a condition of supplying
the product to a customer, requires that customer to

(i) deal only or primarily in products supplied by or designated by the
supplier or the supplier’s nominee, or

(ii) refrain from dealing in a specified class or kind of product except as
supplied by the supplier or the nominee, and

(b) any practice whereby a supplier of a product induces a customer to meet
a condition set out in subparagraph (a)(i) or (ii) by offering to supply the
product to the customer on more favourable terms or conditions if the
customer agrees to meet the condition set out in either of those
subparagraphs;

…
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Exclusive dealing and tied selling

(2) Where, on application by the Commissioner or a person granted leave under
section 103.1, the Tribunal finds that exclusive dealing or tied selling, because it is
engaged in by a major supplier of a product in a market or because it is widespread in a
market, is likely to

(a) impede entry into or expansion of a firm in a market,

(b) impede introduction of a product into or expansion of sales of a product in a
market, or

(c) have any other exclusionary effect in a market,

with the result that competition is or is likely to be lessened substantially, the Tribunal
may make an order directed to all or any of the suppliers against whom an order is
sought prohibiting them from continuing to engage in that exclusive dealing or tied
selling and containing any other requirement that, in its opinion, is necessary to
overcome the effects thereof in the market or to restore or stimulate competition in the
market.

Damage awards

(3.1) For greater certainty, the Tribunal may not make an award of damages under
this section to a person granted leave under subsection 103.1(7).

Where no order to be made and limitation on application of order

(4) The Tribunal shall not make an order under this section where, in its opinion,

(a) exclusive dealing or market restriction is or will be engaged in only for a
reasonable period of time to facilitate entry of a new supplier of a product into a
market or of a new product into a market,

(b) tied selling that is engaged in is reasonable having regard to the technological
relationship between or among the products to which it applies, or

(c) tied selling that is engaged in by a person in the business of lending money is for
the purpose of better securing loans made by that person and is reasonably
necessary for that purpose,

and no order made under this section applies in respect of exclusive dealing, market
restriction or tied selling between or among companies, partnerships and sole
proprietorships that are affiliated.

Where company, partnership or sole proprietorship affiliated

(5) For the purposes of subsection (4),

(a) one company is affiliated with another company if one of them is the subsidiary of
the other or both are the subsidiaries of the same company or each of them is
controlled by the same person;
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(b) if two companies are affiliated with the same company at the same time, they are
deemed to be affiliated with each other;

(c) a partnership or sole proprietorship is affiliated with another partnership, sole
proprietorship or a company if both are controlled by the same person; and

(d) a company, partnership or sole proprietorship is affiliated with another company,
partnership or sole proprietorship in respect of any agreement between them
whereby one party grants to the other party the right to use a trade-mark or trade-
name to identify the business of the grantee, if

(i) the business is related to the sale or distribution, pursuant to a marketing plan
or system prescribed substantially by the grantor, of a multiplicity of products
obtained from competing sources of supply and a multiplicity of suppliers, and

(ii) no one product dominates the business.

When persons deemed to be affiliated

(6) For the purposes of subsection (4) in its application to market restriction, where
there is an agreement whereby one person (the "first" person) supplies or causes to be
supplied to another person (the "second" person) an ingredient or ingredients that the
second person processes by the addition of labour and material into an article of food or
drink that he then sells in association with a trade-mark that the first person owns or in
respect of which the first person is a registered user, the first person and the second
person are deemed, in respect of the agreement, to be affiliated.

Inferences

(7) In considering an application by a person granted leave under section 103.1, the
Tribunal may not draw any inference from the fact that the Commissioner has or has not
taken any action in respect of the matter raised by the application.

GENERAL

Leave to make application under section 75, 76 or 77

103.1 (1) Any person may apply to the Tribunal for leave to make an application
under section 75, 76 or 77. The application for leave must be accompanied by an
affidavit setting out the facts in support of the person’s application under that section.

Notice

(2) The applicant must serve a copy of the application for leave on the
Commissioner and any person against whom the order under section 75, 76 or 77, as
the case may be, is sought.

Certification by Commissioner
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(3) The Commissioner shall, within 48 hours after receiving a copy of an application
for leave, certify to the Tribunal whether or not the matter in respect of which leave is
sought

(a) is the subject of an inquiry by the Commissioner; or

(b) was the subject of an inquiry that has been discontinued because of a settlement
between the Commissioner and the person against whom the order under section
75, 76 or 77, as the case may be, is sought.

Application discontinued

(4) The Tribunal shall not consider an application for leave respecting a matter
described in paragraph (3)(a) or (b) or a matter that is the subject of an application
already submitted to the Tribunal by the Commissioner under section 75, 76 or 77.

Notice by Tribunal

(5) The Tribunal shall as soon as practicable after receiving the Commissioner’s
certification under subsection (3) notify the applicant and any person against whom the
order is sought as to whether it can hear the application for leave.

Representations

(6) A person served with an application for leave may, within 15 days after receiving
notice under subsection (5), make representations in writing to the Tribunal and shall
serve a copy of the representations on any other person referred to in subsection (2).

Granting leave to make application under section 75 or 77

(7) The Tribunal may grant leave to make an application under section 75 or 77 if it
has reason to believe that the applicant is directly and substantially affected in the
applicants' business by any practice referred to in one of those sections that could be
subject to an order under that section.

Granting leave to make application under section 76

(7.1) The Tribunal may grant leave to make an application under section 76 if it has
reason to believe that the applicant is directly affected by any conduct referred to in that
section that could be subject to an order under that section.

Time and conditions for making application

(8) The Tribunal may set the time within which and the conditions subject to which
an application under section 75, 76 or 77 must be made. The application must be made
no more than one year after the practice or conduct that is the subject of the application
has ceased.

Decision
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(9) The Tribunal must give written reasons for its decision to grant or refuse leave
and send copies to the applicant, the Commissioner and any other person referred to in
subsection (2).

Limitation

(10) The Commissioner may not make an application for an order under section 75,
76, 77 or 79 on the basis of the same or substantially the same facts as are alleged in a
matter for which the Tribunal has granted leave under subsection (7) or (7.1), if the
person granted leave has already applied to the Tribunal under section 75, 76 or 77.

Inferences

(11) In considering an application for leave, the Tribunal may not draw any inference
from the fact that the Commissioner has or has not taken any action in respect of the
matter raised by it.

Inquiry by Commissioner

(12) If the Commissioner has certified under subsection (3) that a matter in respect
of which leave was sought by a person is under inquiry and the Commissioner
subsequently discontinues the inquiry other than by way of settlement, the
Commissioner shall, as soon as practicable, notify that person that the inquiry is
discontinued.

Interim order

104. (1) If an application has been made for an order under this Part, other than
an interim order under section 100 or 103.3, the Tribunal, on application by the
Commissioner or a person who has made an application under section 75, 76 or 77,
may issue any interim order that it considers appropriate, having regard to the principles
ordinarily considered by superior courts when granting interlocutory or injunctive relief.

Terms of interim order

(2) An interim order issued under subsection (1) shall be on such terms, and shall
have effect for such period of time, as the Tribunal considers necessary and sufficient to
meet the circumstances of the case.

…
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I, TERRY PERUSINI, of the City of Burlington, in the Province of Ontario, MAKE OATH AND
SAY:

1. I am the sole Director and Officer of Stargrove Entertainment Inc. (“Stargrove”), and as
such I have personal knowledge of the matters herein deposed.

2. This affidavit is sworn in support of two applications being brought by Stargrove: (1) an
application for an order pursuant to s. 103.1 of the Competition Act (“Act”) for leave to
bring an application against the Respondents under ss. 75, 76, and 77 of the Act; and
(2) an application for an interim order pursuant to s. 104 of the Act compelling the
Respondents to issue mechanical licences to Stargrove on usual trade terms pending
determination of Stargrove’s applications under ss. 75, 76, and 77 of the Act.

A. The Parties

3. Stargrove is a company incorporated in July 2014 under the laws of Ontario. Stargrove
is a record label in the business of producing and selling competitively-priced musical
compact discs.

4. The Respondents Sony/ATV Music Publishing Canada Co. and Sony Music
Entertainment Canada Inc. (collectively, “Sony”) and Universal Music Publishing Group
Canada and Universal Music Canada Inc. (collectively, “Universal”) are music
publishing companies and record labels located in Toronto, Ontario.

5. The respondent ABKCO Music and Records, Inc. (“ABKCO”) is a record label, music
publisher, and film and video production company headquartered in New York, New
York.

6. The respondent Casablanca Media Publishing (“Casablanca”) is a music publishing
company headquartered in Toronto. I do not know if Casablanca is affiliated with a
record label, but Casablanca does rely on Universal for distribution in respect of some of
the titles at issue in this proceeding. I believe that Casablanca is affiliated with another
Toronto-based independent music publishing company, Red Brick Music Publishing
(“Red Brick”), as Casablanca’s Vice President is also Red Brick’s President.

7. The respondent Canadian Musical Reproduction Rights Agency Limited (“CMRRA”) is a
music licensing collective representing music rights-holders, on whose behalf CMRRA
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issues licences for the reproduction of musical works on various media, including
mechanical licensing for the reproduction of songs on CDs and similar physical products.

8. CMRRA’s Board of Directors includes Gary Furniss, President of Sony Publishing;
Shawn Marino, Vice President of Universal Music Canada; and Jennifer Mitchell, Vice
President of Casablanca and President of Red Brick.

B. Licensing Musical Works in Canada

9. For the purposes of reproducing a pre-existing sound recording of a copyrighted musical
work, there are two copyrights in issue: (1) the copyright in the musical work (i.e., song)
itself, which is originally owned by the songwriter(s), and is often later assigned to a
music publisher; and (2) the copyright in the “master” sound recording, which is originally
owned by the “maker” of the sound recording, and may also be assigned.1

10. There are two forms of licences that correspond to these two copyrights: “mechanical
licences”, which may be granted by the holder of the copyright in the musical work; and
“master recording licences”, which may be granted by the holder of the copyright in
the master sound recording.

11. Until recently, in Canada, under the Copyright Act, RSC, 1985, c C-42, copyright over
sound recordings continued until the end of 50 years after the end of the calendar year
in which the first publication of the sound recording occurs. Sound recordings that had
been published for at least 50 years were considered to be in the “public domain”.

12. As discussed below in further detail, in June 2015, Bill C-59, the Economic Action Plan
2015 Act, No. 1 received royal assent, extending the term of copyright in sound
recordings from 50 years to 70 years. However, the new law is not retroactive.
Therefore, a number of sound recordings that were published between 50 and 70 years
ago, including the tracks for which Stargrove seeks mechanical licences, will remain in
the public domain.

13. If a record label seeks to reproduce a recording of a musical work and the sound
recording has fallen into the public domain, a mechanical licence may still be required in

1 An original recording also includes a third copyright: the performance of the singers and musicians.
However, this copyright is not in issue when making copies of an existing sound recording.
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order to reproduce the musical work, as copyright will often still subsist in the musical
work itself.

14. Obtaining a mechanical licence in Canada may be done in one of two ways. A purchaser
may contact the musical work copyright holder directly and obtain a mechanical licence;
however, it is much more common to apply for a mechanical licence from CMRRA,
which is the authorized representative for most musical work copyright holders in
Canada.

15. For example, on Sony Publishing’s website, Sony Publishing advises that CMRRA is its
exclusive licensing agent. A copy of Sony Publishing’s website’s “FAQ” section is
attached hereto as Exhibit “1”.

16. CMRRA offers two options for mechanical licences: “pay-as-you-press” licensing and a
standard Mechanical Licensing Agreement (“MLA”). CMRRA suggests that pay-as-you-
press licences are appropriate for licensees who only occasionally manufacture products
in Canada or who do so in small quantities. Royalties for pay-as-you-press licences must
be paid in advance. CMRRA suggests that an MLA is appropriate for licensees
manufacturing sound recording products on a continuing basis. Under an MLA, royalties
are payable as products are sold on a quarterly basis. An MLA is more appropriate for a
record label like Stargrove, who is not planning to produce CDs on a one-off or
occasional basis.

17. The standard mechanical royalty rate in Canada is currently $0.083 per song, per copy
(for recordings with a running time of five minutes or less).2 For example, if the
applicable rate is 8.3 cents and I sell 100 CDs, CMRRA would collect $8.30, irrespective
of the price of the CD. The rate for a mechanical licence is the same regardless of
whether or not the sound recording has fallen into the public domain.

18. Information from CMRRA’s website describing mechanical licensing, pay-as-you-press,
and MLAs is attached hereto as Exhibit “2”.

19. To provide a more detailed, independent explanation of relevant copyright legislation,
CMRRA, and the music licensing process in Canada, I authorized my lawyers to retain

2 The mechanical royalty rate may be lower for certain budget-priced CDs.
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Mario Bouchard, former counsel to the Copyright Board of Canada. Mr. Bouchard’s
report will be filed with my applications.

C. Stargrove’s Business and Business Model

20. Stargrove’s business model relies on distributing low-cost compact discs. These discs
consist of: (i) sound recordings of which Stargrove owns the sound recording copyright;
(ii) sound recordings licensed to Stargrove from various independent labels (e.g., K-Tel
International); or (iii) sound recordings that have fallen into the public domain and for
which master recording licences are not required. As is described in greater detail below,
the first five titles that Stargrove produced consisted of public domain sound recordings.

21. For a brief period, until it was forced to stop selling its products due to the Respondents’
refusals to issue mechanical licences to Stargrove, Stargrove’s products were sold at
Walmart Canada (“Walmart”), in-store and online. Stargrove sells its CDs wholesale to
its distributor, Anderson Merchandisers Canada Inc. (“Anderson”), for approximately $3
unit. At Walmart, the CDs are sold to customers for a retail price of $5.00.

D. Stargrove’s Inception and First Five Titles

22. Prior to commencing operations, I wanted to ensure that Stargrove’s business model
was consistent with Canadian copyright law. In or around May 2014, I retained the law
firm of Borden Ladner Gervais (“BLG”) to provide a legal opinion regarding the law on
sound recordings in Canada. Among other things, BLG provided the opinion that sound
recordings first published 50 years ago would be in the public domain in Canada. A copy
of the BLG opinion dated May 30, 2014 is attached hereto as Exhibit “3”.

23. In or around July 2014, I incorporated Stargrove and decided to compile a number of
sound recordings that had fallen into the public domain and to manufacture and release
CDs of these sound recordings.

24. The first six compilation CDs that Stargrove intended to produce were:

(a) The Beatles, Love Me Do

(b) The Beatles, Can’t Buy Me Love

(c) The Rolling Stones, Little Red Rooster
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(d) Elvis Presley, Suspicion

(e) Bob Dylan, It Ain’t Me Babe

(f) The Beach Boys, Fun, Fun, Fun

25. Each of the above titles is a compilation of 11 songs.

26. I began meeting with representatives of Anderson in November 2014 to discuss the sale
of Stargrove titles in Walmart. On November 7, 2014, I contacted Patricia McAlpine of
Anderson and informed her I had previews of Beatles and Rolling Stones cover art.

27. I met with Ms. McAlpine on January 7, 2015 and she informed me that Walmart was
interested in selling five of our six titles—Love Me Do, Can’t Buy Me Love, Little Red
Rooster, It Ain’t Me Babe, and Fun, Fun, Fun— and that Anderson would be ordering
between 1000 and 3500 units per title. I received the order from Anderson on January 8
for a total quantity of 12,400 CDs. A copy of the order is attached hereto as Exhibit “4”.

E. Universal Music Group Had “Major Concerns” About Stargrove’s Beatles Titles
Before They Were Even Released

28. In the interim, in November 20, 2014, Ken Kozey at Anderson contacted me about an
email he received from Brian Greaves of Universal Music Group, in which Mr. Greaves
asked Mr. Kozey who was selling “the new Beatles public domain product” and stating
that the product in question “has obviously raised major concerns over here”. A copy of
the e-mail chain dated November 20, 2014 is attached hereto as Exhibit “5”.

29. At that time, we had not pressed any titles. We were planning to release the initial titles
in January 2015.

30. In a conversation with Mr. Kozey in December 2014, I was informed that in meetings
between Anderson and Universal Music Canada, Universal Music Canada pressured
Anderson not to carry Stargrove products and informed Anderson that Universal Music
Canada was lobbying the Canadian government to make changes to the legislation
regarding public domain for sound recordings.
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F. Stargrove’s Business Was Immediately Successful

31. In early January 2015, Stargrove contacted CMRRA to enquire about obtaining a
mechanical licence for the five titles we intended to wholesale to Anderson for sale in
Walmart.

32. CMRRA required Stargrove to apply for a pay-as-you-press licence for the mechanical
licences. Stargrove completed CMRRA’s application requirements and submitted the
required royalty payment of $13,799.10 by cheque to CMRRA on January 8, 2015.

33. CMRRA cashed Stargrove's cheque on January 9, 2015. Stargrove then began
producing its CDs for sale to Anderson. Stargrove produced five CDs in its first run to
fulfill Anderson’s order, for a total of 12,400 units. Stargrove sold the CDs to Anderson
for $3.00 per unit. A copy of Stargrove’s cheque, which was cashed January 9, 2015, is
attached hereto as Exhibit “6”.

34. The first five Stargrove titles went on sale on Walmart’s website on or around January
20, 2015 and in Walmart stores on or around February 3, 2015, for a retail price of $5.00
each. In Stargrove’s first week of CD sales in Walmart stores, its Beatles Love Me Do
title was Walmart’s top seller, with 1,488 copies sold. A copy of the list of top 10 sellers
for the week of February 2 - 8, 2015 is attached hereto as Exhibit “7”. Three of
Stargrove’s other titles had strong initial sales as well: Fun, Fun, Fun, It Ain’t Me Babe,
and Can’t Buy Me Love sold a combined total of 755 units in their first week of sales.

35. Including the six titles noted at paragraph 22, Stargrove intended to produce 45 titles for
sale by 2016.

G. The Respondents’ Campaign to Lock Stargrove Out

(i) ABKCO Refuses to License Rolling Stones Musical Works to Stargrove

36. On January 22, 2015, Veronica Syrtash, Vice President, Legal and Business Affairs at
CMRRA, e-mailed Ms. Holt of Stargrove to advise that ABKCO had instructed CMRRA
not to issue any licences for the reproduction of five musical works owned by ABKCO on
Stargrove’s Rolling Stones title, Little Red Rooster. A copy of the e-mail dated January
22, 2015 is attached hereto as Exhibit “8”.
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37. On January 23, 2015, Alisa Coleman of ABKCO e-mailed Ned Talmey of Anderson and
stated that Stargrove did not have mechanical licences for five musical works owned by
ABKCO on Stargrove’s Rolling Stones title, Little Red Rooster. Ms. Coleman requested
that Anderson remove Little Red Rooster from its catalogue and notify Walmart to
remove the CD from the marketplace and online, “before we have to take any additional
legal steps to protect our rights.” Ken Kozey of Anderson forwarded me Ms. Coleman’s
e-mail on January 24, 2015. A copy of the e-mail chain dated January 23 and 24, 2015
is attached hereto as Exhibit “9”.

38. As a result of ABKCO’s email to Anderson, Anderson removed Little Red Rooster from
distribution and returned the product to Stargrove. No copies of Little Red Rooster were
sold in Walmart.

(ii) Casablanca Refuses to License Beatles Musical Works to Stargrove

39. On February 4, 2015, Nathalie Levesque, Assistant Manager, Independent Licensing &
Royalties at CMRRA, e-mailed Ms. Holt to advise that Casablanca represents three
musical works contained on Stargrove’s Beatles titles, and that Casablanca had
instructed CMRRA not to issue any licences for the reproduction of these works by
Stargrove. Ms. Holt responded by e-mail the same day to ask why Casablanca had
instructed CMRRA not to issue licences to Stargrove for these musical works. A copy of
the e-mail chain dated February 4, 2015 is attached hereto as Exhibit “10”.

(iii)CMRRA Refuses to Deal With Stargrove On Any Product

40. I am advised by Ms. Holt and I believe that on February 9, 2015, Ms. Holt spoke with
Caroline Rioux of CMRRA by telephone regarding the Respondent Publishers’ refusals
to sell mechanical licences to Stargrove. During that conversation, Ms. Rioux expressed
to Ms. Holt that she was surprised by the Respondent Publishers’ refusals and stated
that the situation was unusual. Ms. Rioux also stated that Sony Publishing had refused
to provide Stargrove with a mechanical licence.

41. On February 10, 2015, Ms. Holt e-mailed Ms. Rioux to ask which publishers had refused
mechanical licences and to inquire regarding the status of all of the Stargrove
mechanical licence applications. Ms. Holt also stated in her e-mail that the Respondent
Publishers’ refusals raised questions about “unfair trading and competition laws”.
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42. Ms. Rioux responded by e-mail on February 11, 2015, and wrote that CMRRA would not
be processing any applications from Stargrove:

Given the concerns that you raise in your email, we think it is best that
CMRRA not be involved in this situation any further. We will be returning
all payments submitted by you already, and will not be processing any
applications from you. I suggest that you contact the publishers directly
with any questions you may have, or seek to obtain licences from them
directly. …

43. A copy of the e-mail chain dated February 9-11, 2015 is attached hereto as Exhibit
“11”.

44. Ms. Holt responded to Ms. Rioux on February 13, 2015 and informed her that Stargrove
had a number of what Ms. Holt termed “regular” titles which included compilations of
“non-controversial” tracks which have been widely marketed by other lower-priced
record labels for years. Ms. Holt requested that, as Stargrove was looking to
manufacture catalogue titles on a continuing basis, CMRRA enter into an MLA with
Stargrove. A copy of Ms. Holt’s e-mail dated February 13, 2015 to Ms. Rioux is attached
hereto as Exhibit “12”. Ms. Holt never received a response from Ms. Rioux to this
e-mail.

45. On February 25, 2015, Ms. Holt received a letter from CMRRA enclosing a refund
cheque for “all payments [Stargrove] submitted to CMRRA.” A copy of CMRRA’s letter
dated February 25, 2015 is attached hereto as Exhibit “13”.

(iv)Universal Music Group Orchestrated Fabricated Negative Reviews of Stargrove
Products, Perpetuated Myth that Stargrove Products are of Inferior Quality, and
Encouraged Publishers Not to Deal with Stargrove

46. On February 11, 2015, I received an email from Patricia McAlpine of Anderson. She
asked me to go onto Walmart’s website (www.walmart.ca) to see negative reviews that
had been left of our Beatles titles. She also told me that she had received emails from
Nielsen SoundScan, Universal, and Anderson’s CEO. A copy of Ms. McAlpine’s e-mail
to me dated February 11, 2015 is attached hereto as Exhibit “14”.

47. At that time, there were four Stargrove titles for sale in Walmart and on walmart.ca: Can’t
Buy Me Love (Beatles); Love Me Do (Beatles); Fun, Fun, Fun (Beach Boys); and It Ain’t
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Me Babe (Bob Dylan). I went to walmart.ca and saw that negative reviews had been left
for three of the titles: Can’t Buy Me Love; Love Me Do; and Fun, Fun Fun. There were
seven reviews of Love Me Do, of which six were negative; eight negative reviews of
Can’t Buy Me Love; and four negative reviews of Fun, Fun, Fun. There were no reviews
of It Ain’t Me Babe. A copy of the reviews is attached hereto as Exhibit “15”.

48. I read the reviews of Stargrove’s titles and believed that Stargrove had been targeted
with fabricated, negative reviews, for several reasons:

(a) I noticed that there was a great deal of overlap between the usernames of
negative reviewers. For example, five of the six people that left negative reviews
of Love Me Do also posted a negative review of Can’t Buy Me Love or Fun, Fun,
Fun, or both.

(b) Some reviews indicated that the reviewer had owned the product for a greater
length of time than it had existed or been available in Walmart. For example,
“RingoStarr”’s review of Love Me Do indicated that, as of the date of his review
(which I believe to have been February 9, 2015), the reviewer had owned the
product for 5-6 months. Love Me Do was only pressed in January 2015, and at
the time of “RingoStarr”’s review, had only been available in-store and online for
approximately one week.

(c) The reviews generally seemed to attack the sound quality and authenticity of the
CDs. For example, reviews included the following statements: “Awful quality, was
recorded from an LP”; “Very poor audio quality. Not the real thing. Don’t buy this
version!”; “I have seen a few of these weird versions of The Beatles lately. Buyer
beware! They are not the original recordings and definitely of inferior quality”;
“Subpar quality. Save your $5 and put it towards REAL Beatles recordings”; “Do
not buy, these versions aren’t originals and have terrible quality;” “Don’t know
why someone would buy such a bad album and not the original. Save your
money and get the real thing! Or you’ll just waste it!”

(d) No other Beatles titles on walmart.ca had any reviews, negative or positive.

(e) The three Stargrove titles that had received negative reviews all contained sound
recordings of music artists affiliated with Universal.

96



- 12 -

49. I reported the reviews to Walmart on February 13, 2015; by February 15, 2015 the
reviews had been removed from walmart.ca.

50. Subsequently, it came to my attention that Brian Greaves, an account manager at
Universal Music Canada, had sent an e-mail around to Universal employees identifying
that he had created reviews for Stargrove's products on Walmart's website and
encouraging Universal employees to do the same. He called it his “campaign” to
discourage Anderson from placing Stargrove's products on its shelves.

51. I met with Patricia McAlpine and Chad Minicuci of Anderson on February 12, 2015 at
Anderson’s offices. I asked Ms. McAlpine what she had meant when she wrote that she
had received emails from Nielsen SoundScan, Universal, and Anderson’s CEO (Exhibit
“14”). Ms. McAlpine showed me an e-mail from Randy Lennox, President of Universal
Music Canada to Ned Talmey, CEO of Anderson, and Ken Kozey, Associate Vice
President of Purchasing at Anderson. In the e-mail, Mr. Lennox asked how Universal
Music Canada and Anderson could partner to “resolve the public domain issue”. He
specifically mentioned the Beatles and the Rolling Stones. He stated that Universal
Music Canada was happy to provide very fair pricing for the “legitimate versions of the
largest artists in the history of music” and wanted to discuss solutions. I understood this
e-mail to be an attempt by Mr. Lennox to discourage Anderson from supporting
Stargrove’s products, and an insinuation that Stargrove’s recordings were somehow
illegitimate.

52. Below Mr. Lennox’s e-mail to Mr. Talmey and Mr. Kozey was the above-noted email
from Brian Greaves, Account Manager at Universal Music Group, to employees of
Universal Publishing and other Universal companies. I noticed that one of the recipients
was Shawn Marino, Vice President of Universal Publishing and member of the CMRRA
Board of Directors. In the e-mail, Mr. Greaves asked recipients to help his “campaign” to
“discourage” Anderson from selling “unlicensed/public domain product”. He stated that
Beatles and Beach Boys CDs being sold for $5 retail in Walmart “are taking away from
Universal sales and market share”, and specifically noted two of Stargrove’s Titles (Love
Me Do and Can’t Buy Me Love) were in the Top 100 for that week. He wrote about
continuing the effort to remove these CDs from Walmart’s shelves, and stated that
Universal Music Group had successfully removed a Rolling Stones title. He went on to
request the e-mail recipients to contribute a review on walmart.ca “as if you just

97



- 13 -

purchased a $5 CD from Walmart and you were disappointed in the poor sound quality”,
as these reviews would “bring attention of these poor quality products and will deter
Anderson Merchandisers from placing these type of products in the future.”

53. Mr. Minicuci listened to Stargrove’s CDs and advised me that he was more than satisfied
with the quality of the CDs. He noted that, of the over 2000 Stargrove units sold in-store
at Walmart, only one CD had been returned, which suggested that customers were
satisfied with the product.

54. It seems clear from the foregoing that the Respondents engaged in a concerted
campaign to prevent Stargrove from entering the market and competing for CD sales.

55. Luckily for Stargrove, Anderson did not bow to the pressure from Universal and the other
Respondents. Anderson is still willing to distribute Stargrove's CDs today.

H. Despite Demand, Stargrove Is Forced to Stop Pressing and Shipping Products,
Due to the Respondents’ Refusal to License Stargrove

56. During my meeting with Chad Minicuci and Patricia McAlpine on February 12, 2015, I
advised that Stargrove would not press any more product until we had resolved the
licensing issues with the Respondent Publishers. Mr. Minicuci was disappointed, as
Love Me Do had been Anderson’s top CD in units sold the prior week. Taking into
account the pace at which Stargrove’s titles had sold in their first sale week, Mr. Minicuci
indicated that he believed that, with the total of four Beatles titles Stargrove planned to
release, Stargrove could have easily surpassed 250,000 units sold in the year.

57. On February 23, 2015, I received a telephone call from Mr. Minicuci asking for an update
on the Stargrove titles. I replied to Mr. Minicuci by e-mail that same day, stating that I
was unfortunately still on standby. A copy of my e-mail to Mr. Minicuci dated February
23, 2015, and Mr. Minicuci’s reply dated February 24, 2015 is attached hereto as
Exhibit “16”.

I. Stargrove Continues to Attempt to Deal with the Publishers and CMRRA

58. On March 9, 2015, Stargrove’s intellectual property lawyer, Sangeetha Punniyamoorthy
of Dimock Stratton LLP, wrote to Ms. Rioux requesting further information concerning
CMRRA’s refusal to grant Stargrove mechanical licences with respect to various works.
Dimock Stratton’s letter requested that CMRRA provide Stargrove with a list of the
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publishers that instructed CMRRA to refuse a licence to Stargrove; the publishers’ stated
reasons for denying a licence; and CMRRA’s reasons for not providing a mechanical
licence to Stargrove in respect of other publishers. A copy of the letter dated March 9,
2015 is attached hereto as Exhibit “17”.

59. On March 12, 2015, Veronica Syrtash, Vice President, Legal & Business Affairs at
CMRRA, responded to Dimock Stratton and confirmed that the publishers that had
instructed CMRRA not to issue licences to Stargrove are ABKCO, Casablanca, and
Sony Publishing. A copy of Ms. Syrtash’s letter dated March 12, 2015 to Dimock Stratton
is attached hereto as Exhibit “18”.

60. In response to Dimock Stratton’s questions regarding the publishers’ stated reasons for
denying a licence to Stargrove and CMRRA’s reasons for not providing a mechanical
licence to Stargrove in respect of other publishers, CMRRA replied:

2. These publishers have not indicated to us all their reasons for denying
licenses, nor do they have an obligation to. […] What we have been told,
however, is that their refusal is at least partially related to the fact that
there are public domain master recordings on the products in question.
Beyond that, we are simply unable to speculate on the reasoning behind
their decision-making.

3. CMRRA made a decision not to pursue licensing on behalf of other
music publishers after having received an e-mail from Ms. Holt raising
the issues of possible unfair trading and competition law. We felt it
prudent not to remain in a position where we may be implicated in the
practices of copyright owners licensing (or not licensing, as the case may
be) users of those copyrights, when CMRRA is only an agent designated
to facilitate this process. …

61. Dimock Stratton replied to CMRRA by letter dated March 16, 2015, a copy of which is
attached hereto as Exhibit “19”. Dimock Stratton wrote, in part:

…Stargrove’s requested mechanical license was not limited to
copyrighted material owned by only these three publishers. In fact, the
vast majority of the tracks are owned by other publishers. Your letter
indicates that CMRRA unilaterally made a decision on behalf of all these
other musical publishers to deny a license to Stargrove because
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Stargrove has raised issues of possible unfair trading and competition
law. However, it is only a refusal to license that raise any such issues. …

Further, it is Stargrove’s understanding based on years of experience
within the industry that the usual and ordinary course for obtaining
mechanical licenses is through CMRRA, which is in the business of
granting permissions on behalf of music publishers. … CMRRA’s refusal,
on its own initiative, to license Stargrove on behalf of other music
publishers (who have not instructed CMRRA to refuse to license
Stargrove) is clearly inconsistent with CMRRA’s normal course of
conduct. …

62. Dimock Stratton requested the CMRRA reconsider its decision to deny Stargrove its
requested mechanical licences for what she referred to as “non-contentious” tracks.

63. On March 17, 2015, Dimock Stratton wrote to Sony Publishing, ABKCO, and
Casablanca regarding their respective refusals to grant mechanical licences to
Stargrove. Dimock Stratton requested that each publisher grant a mechanical licence to
Stargrove with respect to musical works described in the letters; and that, if the
respective publishers decided to maintain their refusals to license Stargrove, to provide
their reasons for denying a licence. Dimock Stratton also wrote that “Any refusal to
license Stargrove in the ordinary course for unjustified reasons may give rise to unfair
trading or competition law issues.” Copies of Dimock Stratton’s letters dated March 17,
2015 to Sony Publishing, ABKCO, and Casablanca are attached hereto as Exhibits
“20”, “21”, and “22”, respectively.

64. On March 20, 2015, ABKCO’s lawyer responded to Dimock Stratton by letter, a copy of
which is attached hereto as Exhibit “23”. ACKBO’s lawyer wrote, in part, that ABKCO’s
decision not to grant mechanical licences to Stargrove “does not require any
explanation”.

65. On March 24, 2015, Jennifer Mitchell, President of Red Brick Songs and Vice President
of Casablanca, responded to Ms. Punniyamoorthy by letter, a copy of which is attached
hereto as Exhibit “24”. Ms. Mitchell wrote, in part, that a copyright owner is not required
“to provide an explanation to the applicant for the refusal.”
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66. On March 25, 2015, Ms. Syrtash of CMRRA responded to Dimock Stratton’s letter dated
March 16, 2015. Ms. Syrtash advised that CMRRA had sought authorizations from
publishers for the licensing of songs on Stargrove’s CDs and set out the songs for which
CMRRA had or had not received authorization to issue licences to Stargrove:

1. For Product Catalogue STR0009, Album Title “Fun, Fun, Fun”

(a) CMRRA has the authorization from the music publisher(s) to
issue licenses for the following songs: Summertime Blues, Surfer
Girl, Surfin’, Surfin’ Safari, and Surfin’ USA.

(b) CMRRA does not have the authorization from the music
publisher(s) to issue licenses for the following songs: Be True To
Your School, Dance Dance Dance, Fun Fun Fun, I Get Around,
Ten little Indians, andWhen I Grow Up (To Be A Man).

2. For Product Catalogue STR0001, Album Title “Love Me Do”

(a) CMRRA has the authorization from the music publisher(s) to
issue a license for the following song: Til There Was You

(b) CMRRA does not have the authorization from the music
publisher(s) to issue licenses for the following songs: All My
Loving, A Hard Day’s Night, I Feel Fine, If I fell, It Won’t Be Long,
This Boy, You Can’t Do That, Love Me Do, Please Mr. Postman,
and I Saw Her Standing There.

3. For Product Catalogue STR0002, Album Title “Can’t Buy Me Love”

(a) CMRRA has the authorization from the music publisher(s) to
issue licenses for the following song: Honey Don’t

(b) CMRRA does not have the authorization from the music
publisher(s) to issue licenses for the following songs: Can’t Buy
Me Love, And I Love Her, Do You Want To Know A Secret, From
Me To You, I Wanna Be Your Man, Mr. Moonlight, No Reply,
Please Please Me, and You’ve Really Got A Hold On Me.

(Collectively, the songs listed in paragraphs 1(a), 2(a) and 3(a), for
which CMRRA has the authorization from the music publishers to
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issue licences, are referred to hereafter as “the CMRRA Licensable
Songs”.)

4. For Product Catalogue STR0008, Album Title “It Ain’t Me Babe”,
CMRRA does not have the authorization from the music publisher(s)
to issue licenses for any of the songs.

5. For Product Catalogue STR0004, Album Title “Little Red Rooster”,
CMRRA does not have the authorization from the music publisher(s)
to issue licenses for any of the songs.

67. CMRRA then requested that Stargrove re-submit its licence applications for what she
described as the “CMRRA Licensable Songs”. A copy of the letter dated March 25, 2015
from CMRRA to Dimock Stratton is attached hereto as Exhibit “25”.

68. I have made a spreadsheet setting out the publishers and distributors for the songs on
the above five Stargrove titles. A copy of this spreadsheet is attached hereto as Exhibit
“26”.

69. Between April 1 and 21, 2015, Ms. Holt corresponded with Ms. Lévesque of CMRRA in
an attempt to enter into an MLA. Copies of the e-mail chains dated between April 1 and
April 21, 2015 are attached hereto as Exhibits “27” – “33”. Copies of two MLA models
for independent labels are attached hereto as Exhibits “34” – “35”.

70. In this correspondence, it became increasingly clear that CMRRA did not intend to enter
into an MLA with Stargrove. In an e-mail dated April 16, 2015 (Exhibit “33”), Ms.
Lévesque suggested that the pay-as-you-press licensing method might be best suited to
Stargrove’s needs and suggested a meeting “in the coming weeks”.

71. Ms. Holt replied on April 20, 2015 and stated that Stargrove would be willing to enter into
a pay-as-you-press licence; however, she wrote, “We do not want to get in the situation
we just had where we pay you for units pressed, you cash that money and then we are
told we cannot have the licence.” Ms. Holt further wrote, “I appreciate the offer for a
meeting in the coming weeks but that does not work. This matter has become very
urgent for us and I really do not have weeks to sort it.” (Exhibit “33”).

72. In Ms. Lévesque’s response dated April 21 (Exhibit “33”), she reiterated that “CMRRA
has been instructed by several of our publisher principals not to act on their behalf with
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respect to issuing licences to Stargrove”, and stated that “the remaining volume of
licences that you would be seeking from CMRRA do not justify the work required under
an MLA.”

73. On April 28, 2015, I e-mailed Ms. Lévesque, a copy of which e-mail is attached hereto as
Exhibit “36”. I wrote, in part:

Let’s be candid; members of your principal publishers sit on your board.
The comment that your principal publishers (your board) are instructing
you not to deal with Stargrove is the reality of what is going on here. We
asked to go on a MLA and you came up with every excuse to avoid that.
Even when you rejected our program we asked for a referral to another.
We were happy to go with something else that worked, but oddly you
had no suggestions of a program that would work for you. You
suggested a pay as you press on a quarterly basis. We said happy to go
with that please explain further. Instead of explain further you came back
with some aside about Legacy.

Based on your principal publishers instructions it is very clear CMRRA
does not want to work with Stargrove in aiding us to distribute budget
priced cds in the Canadian market. Considering your “principal
publishers” are subsidiaries of “principal record” labels that are not happy
to have our lowered priced products, such as the Beatles in the
marketplace, it is not difficult to conclude what is going here. It is
unfortunate for the 1000s of publishers (artists) you represent that they
are not fairly represented by CMRRA because of a board that truly does
not have the interests of those publishers (artists) in mind. There is no
doubt those other publishers (artists) would want the revenues our
products generate them. In fact there is no doubt the artists under your
“principal publishers” would also love the income our products will
generate for them. Unfortunately this will not happen for them because
“principal publishers” that sit on your board have record labels to protect.
Your principal publishers will not deal with us therefore clearly a meeting
is pointless and will not get us any further then this email exchange has.
…

74. On May 22, 2015, Stargrove’s competition lawyer, Nikiforos Iatrou of WeirFoulds LLP,
wrote to Universal Publishing, Sony Publishing, ABKCO, and Casablanca, copying
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CMRRA, to request that the Respondent Publishers reconsider their refusals to supply
Stargrove with mechanical licences. WeirFoulds wrote, in part:

Stargrove has been engaged with each of you through the Canadian
Musical Reproduction Rights Agency Limited (“CMRRA”) for months, to
no avail, trying to find a solution to your apparent unwillingness to issue
Stargrove mechanical licenses on standard terms. This refusal to supply
mechanical licenses directly affects Stargrove’s business, artificially
maintains elevated prices of sound recordings that are in the public
domain, and is a violation of the Competition Act. This refusal benefits
your respective affiliated labels to the expense of consumers.

75. A copy of WeirFoulds’ letter dated May 22, 2015 letter is attached hereto as Exhibit
“37”. I understand from Mr. Iatrou that he received no substantive responses, just
acknowledgments and one commitment to respond which never materialized.

J. Stargrove Continues to Lose Money As a Result of the Respondents’ Refusals to
Deal

76. In May 2015, Anderson alerted me to a promotional opportunity at Walmart to use “front
of store” bins for $5 CDs for three weeks, from July 25 to August 14, 2015. Patricia
McAlpine of Anderson advised me that Anderson would like to order 10,000 units each
of both of Stargrove’s Beatles titles for the promotion. A copy of Ms. McAlpine’s May 27,
2015 e-mail to me is attached hereto as Exhibit “38”.

77. Because of the Respondents’ ongoing refusals to license public domain musical works
to Stargrove, Stargrove was unable to participate in the Walmart promotion. While it is
difficult to estimate Stargrove’s financial losses in this regard, as I am not aware of
Walmart having ever done a CD promotion of this nature, I estimate that Stargrove lost
out on approximately $150,000 in wholesale sales as a result of our inability to
participate in Walmart’s promotion.

78. Anderson continues to be interested in distributing Stargrove’s CDs in Walmart. On June
10, 2015, I received an e-mail from Mr. Minicuci at Anderson, indicating Anderson’s
interest in acquiring more titles like Stargrove’s. A copy of Mr. Minicuci’s e-mail to me
dated June 10, 2015 is attached hereto as Exhibit “39”. Mr. Minicuci wrote:
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Hi Terry, as you know, we do a great volume of CD sales on the $5 price
point. Walmart customers embrace the variety of choice and of course
the affordable pricing that allows them to buy more!

In particular, the Beatles ‘Love Me Do’ title that we shipped in February
of this year was welcomed by the Walmart consumer as evident in the
sales results. There is no doubt that we are in need of more titles like it.
Based on the fact that defective returns were only 0.032% (way below
Industry average) means the customers are satisfied with the quality of
the product.

Obviously I am not in a position to make decisions or take sides on legal
controversy. My primary interest is to make CD’s available at Walmart
that the customer is looking for at pricing they expect. The product you
recently made available to us certainly hit the mark and we hope that you
can provide us with more selections in the near future.

79. On August 10, 2015, I received an e-mail from Ms. McAlpine of Anderson advising that
she is out of stock on Beatles titles and would “love to be able to buy some Beatles stock
from someone”. A copy of Ms. McAlpine’s email dated August 10, 2015 is attached
hereto as Exhibit “40”.

K. Changes to the Copyright Act

80. As I described above (para. 28), Ken Kozey of Anderson told me in December 2014 that
Universal Music was lobbying the Canadian government to make changes to legislation
regarding public domain for sound recordings.

81. On April 21, 2015, the Canadian government tabled the 2015 budget (the “Budget”).
The Budget included a proposal to amend the Copyright Act “so that the term of
protection of performances and sound recordings is extended from 50 years to 70 years
following the date of the release of the sound recordings” (page 305). A copy of relevant
portions of the Budget (including pages 22, 265, 300, 305-06) is attached hereto as
Exhibit “41”. This amendment is further explained in Mr. Bouchard’s report.

82. That same day, the Prime Minister of Canada sent a letter to Music Canada, a trade
organization that represents the major record companies in Canada, including Sony
Music Entertainment Canada and Universal Music Canada, confirming the amendment.
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A copy of the letter from the Rt. Hon. Stephen Harper dated April 21, 2015 is attached
hereto as Exhibit “42”.

83. Upon learning of the Budget’s proposed change to the Copyright Act, I was concerned
that these changes could affect Stargrove’s business. It was not clear from the Budget
whether the changes to the Copyright Act would have retroactive application, and we did
not know when these changes would come into effect. We put our operations
temporarily on hold until we could obtain more information.

84. On May 7, 2015, Bill C-59, An Act to Implement Certain Provisions of the Budget Tabled
in Parliament on April 21, 2015 and Other Measures (short title: Economic Action Plan
2015 Act, No. 1), was tabled in the House of Commons. Section 81 of the Bill set out the
proposed amendments to the Copyright Act, and s. 82 confirmed that the amendments
would not operate to “revive” copyright in a sound recording in which the copyright had
already expired:

81. (1) Paragraph 23(1)(b) of the Copyright Act is replaced by the
following:

(b) if a sound recording in which the performance is fixed is published
before the copyright expires, the copyright continues until the earlier of
the end of 70 years after the end of the calendar year in which the first
such publication occurs and the end of 100 years after the end of the
calendar year in which the first fixation of the performance in a sound
recording occurs.

(2) Subsection 23(1.1) of the Act is replaced by the following:

(1.1) Subject to this Act, copyright in a sound recording subsists until the
end of 50 years after the end of the calendar year in which the first
fixation of the sound recording occurs. However, if the sound recording is
published before the copyright expires, the copyright continues until the
earlier of the end of 70 years after the end of the calendar year in which
the first publication of the sound recording occurs and the end of 100
years after the end of the calendar year in which that first fixation occurs.

82. Paragraph 23(1)(b) and subsection 23(1.1) of the Copyright Act,
as enacted by section 81, do not have the effect of reviving the
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copyright, or a right to remuneration, in a sound recording or
performer’s performance fixed in a sound recording in which the
copyright or the right to remuneration had expired on the coming
into force of those provisions. [Bold and underlining in original]

85. A copy of sections 81-82 of Bill C-59 is attached hereto as Exhibit “43”.

86. On June 23, 2015, Bill C-59 received royal assent and the amendments to the Copyright
Act thereby came into force.

87. The amendments to the Copyright Act do not have retroactive effect, and thus,
Stargrove’s model of seeking to sell CDs like the initial five CDs it sought to sell
continues to be lawful under Canadian copyright law. Unfortunately, the Respondents’
concerted campaign is denying Canadian consumers Stargrove’s competitive CDs.

L. The Respondents’ Refusal to Deal with Stargrove is Devastating Stargrove’s
Business

88. Stargrove’s business model relies heavily on producing CD compilations of sound
recordings that are in the public domain. The Respondents’ refusal to license Stargrove
under usual licensing terms has caused losses to Stargrove and has cut off any future
growth of the business.

89. I estimate that, if Stargrove’s business is able to continue and we are able to sell a mix
of licensed sound recordings, our own sound recordings, and public domain sound
recordings, we will achieve sales of $3 to $5 million per year in Canada.

90. Under our current business model, without being able to obtain mechanical licences on
ordinary terms through CMRRA, Stargrove will go out of business.

M. Stargrove Remains Willing to Deal with the Respondents

91. Stargrove remains willing to deal with CMRRA and/or the Respondent Publishers to
obtain mechanical licences for public domain sound recordings.

92. Stargrove will pay CMRRA the standard royalty fees required to obtain the mechanical
licences to the Titles, if given the chance.
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TO: The Registrar
Competition Tribunal
90 Sparks Street, Suite 600
Ottawa, ON K1P 5B4
Tel: 613-957-7851
Fax: 613-952-1123

AND TO: John Pecman
Commissioner of Competition
Competition Bureau
50 Victoria Street
Gatineau, QC K1A 0C9
Tel: 819-997-4282
Fax: 819-997-0324

AND TO: Canadian Musical Reproduction Rights
Agency Ltd.
320-56 Wellesley Street West
Toronto, ON M5S 2S3
Tel: 416-926-1966
Fax: 416-926-7521

AND TO: ABKCO Music & Records, Inc.
85 5th Ave #11
New York, NY 10003
United States
Tel: 212-399-0300

AND TO: Casablanca Media Publishing
249 Lawrence Avenue East
Toronto, ON M4N 1T5
Tel: 416-921-9214

AND TO: Sony/ATV Music Publishing Canada Co.
1670 Bayview Avenue, Suite 408
Toronto, ON M4G 3C2
Tel: 416-489-5354

AND TO: Sony Music Entertainment Canada Inc.
150 Ferrand Drive
Toronto, ON M3C 3E5
Tel: 416-589-3000

AND TO: Universal Music Publishing Group
Canada
(A Division of Universal Music Canada Inc.)
2450 Victoria Park Avenue, Suite 1
Toronto, ON M2J 5H3
Tel: 416-718-4000
Fax: 416-718-4224
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AND TO: Universal Music Canada Inc.
(A Division of Universal Music Group)
2450 Victoria Park Avenue, Suite 1
Toronto, ON M2J 5H3
Tel: 416-718-4000
Fax: 416-718-4224
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CAT NO TITLE TRACK TRACK Writers Publishing Distributed By
STR0001 Love Me Do 1 Love Me Do Lennon/McCartney BEECHWOOD MUSIC CORP. (OWNED BY UNIVERSAL) Universal

2 I Feel Fine Lennon/McCartney SONY/ATV MUSIC PUBLISHING Universal
3 This Boy Lennon/McCartney SONY/ATV MUSIC PUBLISHING Universal
4 I Saw Her Standing There Lennon/McCartney GIL MUSIC Corp (But refusal came from CASABLANCA). Universal
5 All My Loving Lennon/McCartney SONY/ATV MUSIC PUBLISHING Universal
6 Please Mister Postman Holland JOBETE/STONE/ UNIVERSAL Universal
7 A Hard Days Night Lennon/McCartney SONY/ATV MUSIC PUBLISHING Universal
8 You Can't Do That Lennon/McCartney SONY/ATV MUSIC PUBLISHING Universal
9 It Won't Be Long Lennon/McCartney SONY/ATV MUSIC PUBLISHING Universal
10 Till There Was You Willson Frank Music/Chappell/Mecolico Universal
11 If I Fell Lennon/McCartney SONY/ATV MUSIC PUBLISHING Universal

STR0002 Can't Buy Me Love 1 Can't Buy Me Love Lennon/McCartney SONY/ATV MUSIC PUBLISHING Universal
2 From Me To You Lennon/McCartney GIL MUSIC Corp (But refusal came from CASABLANCA). Universal
3 Please Please Me Lennon/McCartney UNIVERSAL/DICK JAMES MUSIC LTD Universal
4 Do You Want To Know a Secret Lennon/McCartney SONY/ATV MUSIC PUBLISHING Universal
5 I Wanna Be Your Man Lennon/McCartney CMRRA shows nothing (But refusal came from CASABLANCA). Universal
6 No Reply Lennon/McCartney SONY/ATV MUSIC PUBLISHING Universal
7 Honey Don't Perkins CARL PERKINS MUSIC Universal
8 Words Of Love Holly PEERMUSIC LIMITED Universal * no response on this track
9 Mr Moonlight Johnson SONY/ATV MUSIC PUBLISHING Universal
10 And I Love Her Lennon/McCartney SONY/ATV MUSIC PUBLISHING Universal
11 You Really Got A Hold On Me Robinson JOBETE MUSIC/ UNIVERSAL Universal

STR0004 Little Red Rooster 1 I Wanna Be Your Man Lennon/McCartney SONY/ATV MUSIC PUBLISHING Universal
2 Little Red Rooster Dixon ABKCO Universal
3 Heart Of Stone Richard/Jagger ABKCO Universal
4 What A Shame Richard/Jagger ABKCO Universal
5 Tell Me (You're Coming Back) Jagger/Richard PEERMUSIC CANADA (SIT ON CMRRA BOARD) Universal
6 Good Times Bad Times Jagger/Richard ABKCO Universal
7 It's All Over Now B & S Womack ABKCO Universal
8 Time Is On My Side Meade/Norman CMRRA show nothing Universal
9 Grown Up Wrong Jagger/Richard ABKCO Universal
10 If You Need Me Pickett/Bateman/Sanders DROP TOP MUSIC (Subject to clarification from CMRRA) Universal
11 Walking The Dog Thomas UNIVERSAL PUBLISHING Universal

STR0008 It Ain't Me Babe 1 The Times They Are A Changin Dylan SONY/ATV MUSIC PUBLISHING Sony
2 It Ain't Me Babe Dylan SONY/ATV MUSIC PUBLISHING Sony
3 Corrina, Corrina Dylan SONY/ATV MUSIC PUBLISHING Sony
4 Blowin' In The Wind Dylan SONY/ATV MUSIC PUBLISHING Sony
5 Bob Dylan's Blues Dylan SONY/ATV MUSIC PUBLISHING Sony
6 A Hard Rain's A-Gonna Fall Dylan SONY/ATV MUSIC PUBLISHING Sony
7 Don't Thing Twice It's All Right Dylan SONY/ATV MUSIC PUBLISHING Sony
8 Ballad Of Hollis Brown Dylan SONY/ATV MUSIC PUBLISHING Sony
9 Only A Pawn In Their Game Dylan SONY/ATV MUSIC PUBLISHING Sony
10 With God On Our Side Dylan SONY/ATV MUSIC PUBLISHING Sony
11 One Too Many Mornings Dylan SONY/ATV MUSIC PUBLISHING Sony

STR0009 Fun Fun Fun 1 Surfin' Love/Wilson BUG MUSIC LIMITED Universal
2 Surfin' Safari Wilson/Love BUG MUSIC LIMITED Universal
3 Ten Little Indians Wilson/Usher UNIVERSAL MUSIC PUBLISHING LTD Universal
4 Surfin' U.S.A Berry/Wilson JEWEL MUSIC PUB. CO. LTD. Universal
5 Surfer Girl Wilson BUG MUSIC LIMITED Universal
6 Be True To Your School Wilson/Love UNIVERSAL MUSIC PUBLISHING LTD Universal
7 Fun Fun Fun Wilson/Love UNIVERSAL MUSIC PUBLISHING LTD Universal
8 I Get Around Love/Wilson UNIVERSAL MUSIC PUBLISHING LTD Universal
9 When I Grow Up (To Be A Man) Wilson UNIVERSAL MUSIC PUBLISHING LTD Universal
10 Dance Dance Dance Love/Wilson UNIVERSAL MUSIC PUBLISHING LTD Universal
11 Summertime Blues Cochran WARNER-TAMERLANE PUBLISHING CORP Universal
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File No. CT-2015-
COMPETITION TRIBUNAL

IN THE MATTER OF the Competition Act, R.S.C. 1985, c. C-34
(the “Act”);

AND IN THE MATTER OF an application by Stargrove
Entertainment Inc. for an order pursuant to section 103.1 of the Act
granting leave to bring an application under sections 75, 76, and 77
of the Act;

AND IN THE MATTER OF an application by Stargrove
Entertainment Inc. for an order pursuant to sections 75, 76, and 77
of the Act;

AND IN THE MATTER OF an application by Stargrove
Entertainment Inc. for an order pursuant to section 104 of the Act;

BETWEEN:
STARGROVE ENTERTAINMENT INC.

Applicant
- and -

UNIVERSAL MUSIC PUBLISHING GROUP CANADA,
UNIVERSAL MUSIC CANADA INC.,

SONY/ATV MUSIC PUBLISHING CANADA CO.,
SONY MUSIC ENTERTAINMENT CANADA INC.,

ABKCO MUSIC & RECORDS, INC.,
CASABLANCA MEDIA PUBLISHING, and

CANADIAN MUSICAL REPRODUCTION RIGHTS AGENCY LTD.
Respondents

APPLICATION RECORD – VOLUME 1
(Application for Leave Pursuant to Section 103.1 of the

Competition Act and Application for Interim Order Pursuant
to Section 104 of the Competition Act)

WEIRFOULDS LLP
Barristers & Solicitors
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West
P.O. Box 35, Toronto-
Dominion Centre
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Tel: 416-365-1110
Fax: 416-365-1876
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DIMOCK STRATTON LLP
20 Queen Street West, 32nd
Floor
Toronto, ON M5H 3R3
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Thomas Kurys
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Fax: 416-971-6638
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Lawyers for the Applicant

8456349.1


